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Glossary
Atlantic Coastal Fisheries Cooperative Management Act (Atlantic Coastal Fisheries Act)
Atlantic States Marine Fisheries Commission
Client Action Plan
Commission on Marine Resources (Mississippi)
Chain of Custody
Connecticut
Delaware
Department of Environmental Conservation (New York)
Department of Environment and Natural Resources (North Carolina)
Division of Fish and Wildlife (New Jersey)
Division of Marine Fisheries (North Carolina)
Department of Marine Resources (Mississippi)
Data Management Subcommittee
Exclusive Economic Zone
environmental Non-Governmental Organization
Ecosystem/ecological reference points
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MSC Fisheries Certification Process
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Fisheries Management Plan
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MSC General Certification Requirements
Harvest Control Rule
Interstate Fisheries Management Plan
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Living Marine Resources
Massachusetts
Monitoring, Control and Surveillance
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Maine
Maritime Law Enforcement Program
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metric tons (1 mt = 2,204.6 lbs)
North Carolina
National Environmental Policy Act
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3

Executive summary

3.1

Description of the expedited audit process.

This report contains the findings of an expedited audit of the MSC-certified fishery:
▪

Omega Protein Corporation U.S. Atlantic menhaden purse seine

This audit was carried out by an audit team commissioned by SAI Global (the CAB) and consisting of Sam
Dignan and Bob Allain; further details are provided in Summary of Audit Team’s CVs.
The audit process began in December 2019 and was conducted according to relevant requirements as outlined
in MSC Fisheries Certification Requirements (FCP) v.2.1. The MSC Scheme Documents and Templates outlined
in Table 1 below were used during this surveillance audit.
Table 1. MSC Scheme Documents and Report Templates used during this assessment.
MSC Scheme Document
MSC Fisheries Certification Process (FCP)

Version
2.1

Issue Date
Implementation
st
31 August 2018 Process

MSC Guidance to the Fisheries Certification Process
MSC Fisheries Standard
MSC Guidance to the Fisheries Standard

2.1
2.01
2.01

31 st August 2018 Guidance to Process
31 st August 2018 Standard
31 st August 2018 Guidance to Standard

MSC General Certification Requirements (GCR)
MSC Surveillance Reporting Template

2.4.1
v2.01

07 th May 2019 Process
28 th March 2019 Reporting Template

The audit was conducted as an off-site audit which included a remote desktop review by the audit team of
documentation relating to relevant changes in the management of the fishery and a remote ‘site visit’ which
involved engagement with the client and interested stakeholders through remote interviews; the remote ‘site
visit’ was carried out on March 05 and 06, 2020.
Being an expedited audit, this audit focussed on the specific issue which triggered the audit (i.e. the Atlantic
States Marine Fisheries Commission’s (ASMFC) finding the Commonwealth of Virginia out of compliance and
the Secretary of Commerce’s subsequently concurring with that determination). The audit did not assess the
fishery’s continuing compliance with MSC Principles and Criteria for sustainable fisheries more generally nor
did it evaluate progress against the agreed Year 1 milestones for the three (3) outstanding conditions raised
during the initial assessment.
SAI Global would like to thank everyone who participated in this audit for their collaboration and for providing
the information and data necessary to carry out this assessment.

3.2

Brief history of assessments.

The fishery under assessment here originally entered assessment in June 2017 and was eventually certified in
September 2019. As part of the initial assessment three conditions were raised against the fishery under
Performance Indicators (PIs) 1.2.1, 1.2.2 and 2.3.2. This expedited audit represents an ‘out of cycle’ audit—
therefore, with the agreed Year 1 milestones for the currently open conditions not due to be met until the 1 st
surveillance audit, it would not be appropriate to examine progress against those conditions at this time.

3.3

Summary of expedited audit findings

Table 2 below present a summary of the audit findings as they relate to the various conditions and
Performance Indicator (PI) score changes.
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Table 2. Summary of audit findings.
Condition
Condition
PI
number
1*
The Client Group must provide evidence of the 1.2.1
implementation of a harvest strategy that is designed to
take into consideration the ecological role of Atlantic
menhaden and is responsive to the state of the stock with
respect to its role in the U.S. Northwest Atlantic
ecosystem.
2*

3*

The client must provide evidence of implementation of 1.2.2
well-defined harvest control rules that take into
consideration the ecological role of Atlantic menhaden as
key low trophic level in the U.S. Northwest Atlantic and
that;
1. ensure the exploitation rate is reduced as the point
where serious ecosystem impacts could occur and;
2. are expected to keep the stock fluctuating around a
target level consistent with ecosystem needs.
There shall be a regular review of the potential 2.3.2
effectiveness and practicality of alternative measures to
minimize UoA-related mortality of ETP species and they
are implemented as appropriate. “Regular review” in this
context meaning at least once every 5 years. The ‘regular
review’ at SG80 may be met if at least one review of
alternative measures has been undertaken, that
measures are implemented as appropriate, and there is a
commitment from the client or the management body to
have another review within the 5-year window.

PI original PI revised
score
score
Not assessed
70
Not revised

Status

Not assessed

75

Not revised

Not assessed

75

Not revised

* As these conditions have not yet reached their agreed Year 1 milestones it would not be appropriate to assess progress at this time.

3.4

Statement confirming the status of certification

Following this audit, SAI Global has determined that the MSC-certified fishery titled ‘Omega Protein
Corporation U.S. Atlantic menhaden purse seine’ continues to meet the applicable MSC requirements such
that continued certification is appropriate; therefore, the certification status of the fishery as certified rema ins
unchanged.
Updated certification status = CERTIFIED
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4

Report details

4.1

Audit information

Table 3. Expedited audit announcement.
1
Fishery name
Omega Protein Corporation U.S. Atlantic menhaden purse seine
2
Audit type
Expedited audit of Principle 3 conducted as an off-site audit.
3
Surveillance number
1st Surveillance
2nd Surveillance
3rd Surveillance
4th Surveillance
Other (expedited etc) X
4
Proposed team leader
Sam Dignan (Lead assessor)
Sam meets the fishery team leader qualification and competency criteria outlined in MSC FCP v2.1
§Table PC1; he has:
▪ A degree in a relevant subject.
▪ +3 years’ fisheries experience.
▪ Reviewed any updates to the MSC Fisheries Program Documents at least annually.
▪ Passed MSC’s fishery team leader training within the last 5 years as well as new versions of online
training modules where relevant.
▪ Passed an appropriate ISO Lead Auditor training course as required by MSC requirements.

5

6

7

In addition to the above, Sam also has 2 assignments in the country or region in which the fishery
under assessment is based in the last 10 years. Sam does not have any conflicts of interest in relation
to the fishery under assessment; a summary of his CV is provided in Appendix 1. Sam will be off-site
during this assessment.
Proposed team members
R.J. (Bob) Allain (Assessor) – Responsibility for Principle 3
Bob meets the Fishery Team Member Qualification and Competency Criteria outlined in MSC FCP v2.1
§Table PC1 and the Fishery Management component of §Table PC3; he has:
▪ A degree in a relevant subject
▪ +3 years’ fisheries experience
▪ Passed MSC’s fishery team member training within the last 3 years
▪ +5 years’ experience as a practicing fishery manager and/or fishery/policy analyst.
▪ +2 assignments in the country or region in which the fishery is based in the last 10 years.
Bob does not have any conflicts of interest in relation to the fishery under assessment; a summary of
his CV is provided in Appendix 1. Bob will be off-site during this assessment.
Audit/review time and location
Audit activities were conducted on March 05 and 06, 2020 via remote conferencing platforms
(WebEx/Skype) as appropriate.
Assessment and review activities
The scope of this expedited audit was limited to the specific issue that has caused it to be triggered
(i.e. the Atlantic States Marine Fisheries Commission’s non-compliance finding against the
Commonwealth of Virginia)—it was not the intention, nor was it within scope, of this expedited audit
to review all issues that arose during the initial assessment of this fishery.
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4.2

Background

4.2.1

Introduction to the Chesapeake Bay Reduction Fishery Cap

The Chesapeake Bay Reduction Fishery Cap (hereafter ‘Bay Cap’ or ‘Cap’), which limits the annual total
allowable harvest for the purposes of reduction from areas of the Chesapeake Bay shoreward of the
Chesapeake Bay Bridge Tunnel, came into being as of Addendum II 1 (2005) to Amendment 1 of the Interstate
Fishery Management Plan for Atlantic Menhaden (Note while this is the official name for this document it is
by convention referred to as the ‘FMP’ or ‘menhaden FMP’—this being the case it will be referred to as such
hereafter).
The Cap was originally implemented on a precautionary basis in response to concerns regarding the possibility
of localized depletion of menhaden in the Bay. Neither the actual number of the original Cap, nor any of the
subsequent stepwise reductions have been explicitly science-based. Addendum III itself specifically states that
the Cap “is precautionary and not based on a scientifically quantified harvest threshold, fishery health index,
or fishery population level study”. The intent of the Cap at that time was to limit the expansion of menhaden
reduction landings from within the Chesapeake while the studies were conducted to explore the potential for
localized depletion in the Chesapeake Bay.
Subsequent to Addendum II, in 2005, ASMFC established the Atlantic Menhaden Research Program (AMRP)
to further examine the possibility of localized depletion. The AMRP eventually reported in 2009 but were
unable to conclude that localized depletion of menhaden was occurring in the Chesapeake Bay. The report
further remarked that, given the high mobility of menhaden, the potential for localized depletion could only
occur on a ‘relatively small scale for a relatively short time.’
Addendum II (2005) both instituted the Bay Cap and established it for five fishing seasons (2006 – 2010).
Addendum III 2 (2006) revised the harvest cap amount before the 2006 season commenced and set the Cap at
109,020 mt based on average annual landings in the period 1999 – 2004.
Addendum III also including a roll-over provision which allowed limited amount (up to 13,720 mt) of
unharvested fish in one year to be added to the next year’s Cap. The 13,720 mt figure was based on the
maximum underage that would have occurred over the 2001 – 2005 reference period had a Cap of 109,020
mt been in place. The effect of this roll-over provision was that the maximum allowable catch of menhaden
from the Bay for reduction purposes in a given year was 122,740 mt.
Addendum IV (2009) extended the Cap (which was due to expire) by three additional years (2011 – 2013) at
the same levels as established in Addendum III (109,020 mt).
In 2012, Amendment 2 reduced the Cap to 87,216 mt—this represented a 20% reduction and was not based
on average landings over a reference period. Amendment 2 retained the roll-over provision introduced in
Addendum III.
Finally, Amendment 3 (November 2017) reduced the Cap to 51,000 mt based on an approx. 5‐year average of
landings from the area of the Bay covered by the Cap. Amendment 3 also removed the roll-over provision. On
the issue of localized depletion, Amendment 3 noted the results of the AMRP review as being unable to
provide conclusive evidence that localized depletion is occurring in the Chesapeake Bay before continuing to
remark that the Cap provides a greater level of protection in the region than the overall coastwide TAC alone.

1

Addendum II to Amendment 1 to the Interstate Fishery Management Plan For Atlantic Menhaden (October
http://www.asmfc.org/uploads/file//546b96ecAtlMenhadenAddendumII_05.pdf
2
Addendum III to Amendment 1 to the Interstate Fishery Management Plan for Atlantic menhaden (November
http://www.asmfc.org/uploads/file//546b96d4AtlMenhadenAddendumIII_06.pdf
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Up until Amendment 3, the Cap had always been codified in Virginia State legislation making it binding in
Virginia State waters—however, the Virginia State legislature, the body responsible for managing the fishery
in Virginia waters, refused to reduce the Cap to 51,000 mt as specified in Amendment 3—therefore, as it
currently stands at the time of writing this report:
▪ The revised Bay Cap of 51,000 mt, stipulated by the ASMFC in the Amendment 3 to the menhaden FMP,
has not been implemented by Virginia and as such is not effective in Virginia State Waters.
▪ The previous Cap of 87,216 mt, stipulated in Amendment 2 to the menhaden FMP, remains codified in
Virginia State Legislation and as such effective in Virginia State Waters.

4.2.2

Timeline of events leading to expedited audit

In November 2017, the ASMFC approved Amendment 3 to Atlantic menhaden FMP, thereby reducing the Bay
Cap from 87,216 mt to 51,000 mt. States were required to submit implementation plans for Amendment 3
(including the revised Cap) to ASMFC by January 1, 2018 for final implementation by April 15, 2018.
In May 2018, ASMFC notified the Commonwealth of Virginia of potential non-compliance action in relation to
their failure to implement the revised Bay Cap as required3 . At that time, the Board postponed action until
August 2018 as; 1) Virginia’s General Assembly, the body responsible for managing menhaden in Virginia, was
still in session and had an opportunity to implement the 51,000 mt Bay cap, and; 2) the fishery was just starting
and was deemed highly unlikely to exceed the revised Bay cap prior to August.
At the August 2018 meeting the motion was again postponed to February 2019 to allow the Virginia State
Legislature another opportunity to consider the issue4 . At that time, available data (through July 27, 2018)
showed that 43.8% (approx. 22,000 mt) of the revised Amendment 3 Cap had been harvested— ultimately,
reported reduction landings from the Chesapeake Bay for 2018 were approx. 32,000 mt.
In February 2019, the Menhaden Management Board indefinitely postponed non-compliance action against
the Commonwealth of Virginia relating to the Commonwealth’s failure to implement the revised 51,000 mt
Bay Cap5 . The Board specified that this action was contingent upon the fishery not exceeding the revised Cap
and that, if the cap were exceeded, the Board could reconsider the issue. In making its decision, the Board
considered the fact that harvest had been below the level of the revised Cap since 2012. This was the situation
as it stood at the time the fishery was MSC-certified in September 2019—therefore, when the fishery was
certified on September 03, 2019:
▪ The Commonwealth of Virginia had not been found to be Out of Compliance.
▪ ASMFC had indefinitely postponed non-compliance action having passed a motion requiring Virginia
to maintain harvest below the revised Cap.
▪ The Amendment 3 Bay Cap (51,000 mt) had not been exceeded.
Approx. two weeks after the fishery was certified, SAI Global first became aware that Omega Protein had
indicated their intention to exceed the Amendment 3 Bay Cap (of 51,000 mt). The reasons quoted in Omega
Protein’s press release were the abundance of menhaden in the Chesapeake combined with adverse fishing
conditions outside the Bay. At that time, Omega indicated their intention to adhere to the Cap codified in
Virginia law (i.e. 87,216 mt).
Having learned of this information, SAI Global contacted the ASMFC via email to ascertain whether it was the
ASFMC’s intention to re-visit the non-compliance issue at the next meeting of the Board in late-October 2019.
In response the ASMFC confirmed that the Board would take up the issue of Virginia’s exceeding the Bay Cap
at their October meeting—they further clarified that they would not take up the issue before then.
3

http://www.asmfc.org/uploads/file/5aea1338pr14Menhaden_VACompliance.pdf
http://www.asmfc.org/uploads/file/5c6345d3AtlMenhadenBoardProceedings_Aug2018.pdf
5
http://www.asmfc.org/uploads/file/5c5c6f03pr06VA_MenhadenCompliance.pdf
4
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MSC FCP v2.1 §7.29.1 requires CABs to complete an expedited audit if they become aware of changes to the
circumstances of a certified fishery, and/or of new information, that may cause a ‘material difference’ in the
fisheries conformity to MSC requirements where a ‘material difference’ is further defined as:
i.
A Performance Indicator (PI) score falling below 60.
ii.
A PI score falling between 60 and 80.
iii.
A Principle score falling below an aggregate 80 score due to the changes to 1 or more PIs.
iv.
A change in scope.
Having received ASMFC’s reply, SAI Global reviewed the available information with specific respect to whether
it met the above criteria for triggering an expedited audit. Having done so, and in absence of a formal noncompliance finding by ASMFC, SAI Global determined that Omega’s exceeding the Amendment 3 Cap did not
in-and-of-itself lead to any changes in the fishery’s conformity to relevant MSC requirements (i.e. it did not
represent a ‘material change’). Therefore, based on the information available in September 2019, SAI Global
did not consider it appropriate to trigger an expedited audit.
The ASMFC’s Atlantic menhaden management board subsequently met on October 27, 20196 . During that
meeting the Board formally found the Commonwealth of Virginia out of compliance with a mandatory
management measure contained in Amendment 3 to the Interstate Fishery Management Plan for Atlantic
Menhaden7 . Specifically, Board found that Virginia had failed to effectively implement and enforce Section
4.3.7 Chesapeake Bay Reduction Fishery Cap of Amendment 3 of the menhaden FMP. The Board further
stipulated that, in order to come back into compliance, Virginia must implement an annual total allowable
harvest from the Chesapeake Bay by the reduction fishery of no more than 51,000 mt.
Pursuant to the provisions of the Atlantic Coastal Fisheries Cooperative Management Act (1993), the ASMFC
also notified the U.S. Secretary of Commerce of its non-compliance finding following which the Secretary of
Commerce had 30 days to review the recommendation and determine appropriate action.
Having become aware of the outcome of the October 2019 ASMFC meeting, SAI Global again initiated a review
of the available information with specific respect to the appropriateness of triggering an expedited audit. SAI
Global also posted a stakeholder notification on the MSC webpage for this fishery on November 01, 2019
informing stakeholders of our intention to review changes to the circumstances of the menhaden fishery.
Stakeholders were also notified at that time that a final determination might not be arrived at until the
Secretary of Commerce rendered a final decision on the matter.
On December 19, 2019, the ASMFC received notification, via a decision letter issued by NOAA Fisheries on
behalf of the Department of Commerce, that the Secretary of Commerce concurred with the ASMFC’s finding
that the Commonwealth of Virginia was out of compliance with Amendment 3 to the menhaden FMP8 . The
Secretary additionally declared a moratorium on Atlantic menhaden fisheries in Virginia waters, effective June
17, 2020 and specified that, in order to avert the moratorium, Virginia must effectively implement and enforce
the Amendment 3 Cap prior to June 17, 20209 .
Immediately following the Secretary’s concurring with the non-compliance finding, on December 20, 2019, SAI
Global having considered the developments of September to December 2019, determined that they could
constitute a ‘material difference’ to the fishery’s conformity to MSC requirements such that the appropriate
course of action was to trigger an expedited audit to consider the matter in more detail.

6

http://www.asmfc.org/uploads/file/5e41d245AtlMenhadenBoardProceedings_Oct2019.pdf
http://www.asmfc.org/uploads/file/5dbb11d3pr34Menhaden_VACompliance.pdf
8
http://www.asmfc.org/uploads/file/5dfbd30bpr40SecretarialSupport_Menhaden_VANoncompliance.pdf
9
https://www.federalregister.gov/documents/2019/12/27/2019-27834/atlantic-coastal-fisheries-cooperative-management-act-provisions-atlanticmenhaden-fishery
7
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On December 20, 2019, SAI Global again posted a stakeholder notification on the MSC webpage for this fishery
informing stakeholders of our intention to conduct an expedited audit. In that statement stakeholders were
additionally informed that it was not feasible to complete the procedures necessary to officially announce the
audit prior to the impending Christmas break and that the audit would be officially announced in early-January.
Finally, on January 21, 2020, once everything was in place to do so this expedited audit was officially
announced as an off-site audit with a ‘site visit’ period of March 05 and 06, 2020.

4.2.3

Determining the scope of this expedited audit

There are number of important considerations which mean that compliance/non-compliance with the Bay Cap
is a compliance and enforcement issue, most appropriately addressed under Principle 3 of the MSC
requirements, rather than a target stock management issued to be addressed under Principle 1.
Primarily, this is based on the fact that the Bay Cap is not a quota per se but is instead a sub-division of the
overall coastwide TAC. Additional considerations are that, while the Cap is ostensibly precautionary in nature,
it effectively represents a political compromise and that the Bay Cap as originally set, and all subsequent
reductions, are not explicitly science-based. Overall, the Cap is not part of the overall coastwide harvest
strategy for the menhaden fishery and as such was not considered under P1 during the initial assessment of
this fishery.
Additionally, with the Cap not being (explicitly at least) science-based, there is no firm evidence that Omega’s
overshooting the revised Cap unduly impacts the sustainability of the menhaden population itself or any other
species. Furthermore, while catches in the recent past have generally not exceeded 51,000 mt, annual catches
from the Bay prior to 2000 were often well above 51,000 mt.
This expedited audit therefore primarily examines the fishery’s continuing compliance with Principle 3 of the
MSC Standard in light of recent developments within the fishery.

4.3

Version details

The versions of the MSC fisheries program documents used for this assessment are outlined in Table 4 below.
Table 4. Fisheries program documents versions.
Document
MSC Fisheries Certification Process
MSC Fisheries Standard
MSC General Certification Requirements
MSC Reporting Template
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4.4

Unit of Assessment (UoA)

The Unit of Assessment for this fishery remains unchanged from at the time of initial assessment as described
in Table 5 below.
Table 5. Unit of Assessment for the Atlantic menhaden purse seine fishery.
Species
Atlantic menhaden (Brevoortia tyrannus)
Geographical Area
US EEZ Atlantic Coast (Virginia, North Carolina, New Jersey, Maine, New Hampshire,
Massachusetts, Rhode Island, Connecticut, New York, Delaware Maryland, Potomac River
Fisheries Commission, South Carolina, Georgia, Florida)
Stock
Atlantic menhaden in western coastal Atlantic waters (Nova Scotia to Florida)
Method of capture
Purse seine
Management system When operating in State waters, the fishery is managed by the respective state authorities
with inter-state coordination via the Atlantic States Marine Fisheries Commission (ASMFC).
▪ Virginia (VA) – Virginia General Assembly.
▪ North Carolina (NC) – Department of Environmental Quality (DEQ), Division of Marine
Fisheries.
▪ New Jersey (NJ) – Department of Environmental Protection (DEP), Division of Fish and
Wildlife.
▪ Maine (ME) – Department of Marine Resources (DMR).
▪ New Hampshire (NH) – Fish and Game Department, Division of Marine Fisheries.
▪ Massachusetts (MA) – Department of Fish and Game, Division of Marine Fisheries.
▪ Rhode Island (RI) – Department of Environmental Management (DEM), Division of Fish
and Wildlife.
▪ Connecticut (CT) – Department of Energy and Environmental Protection (DEEP), Bureau
of Natural Resources, Division of Fisheries.
▪ New York (NY) – Department of Environmental Conservation, Division of Marine
Resources.
▪ Delaware (DE) – Department of Natural Resources and Environmental Control (DNREC),
Division of Fish and Wildlife.
▪ Maryland (MD) – Department of Natural Resources, Division of Fisheries and Boating
Services.
▪ Potomac River Fisheries Commission (PRFC)
▪ South Carolina (SC) – Department of Natural Resources (DNR), Division of Marine
Resources
▪ Georgia (GA) – Department of Natural Resources (DNR), Division of Coastal Resources
▪ Florida (FL) – Fish and Wildlife Conservation Commission (FWC), Division of Marine
Fisheries Management.
Client Group and other All professional fishermen in the US Atlantic entitled to fish Atlantic menhaden with purse
eligible fishers
seines. There are other eligible fishers.
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5

Results

5.1

Surveillance results overview

5.1.1

Confirmation of fishery’s remaining within scope

SAI Global confirms that the fishery remains within scope of the MSC Fisheries Standard as follows:
▪ The target species is not an amphibian, reptile, bird or mammal;
▪ The fishery does not use poisons or explosives;
▪ The fishery is not conducted under a controversial unilateral exemption to an international agreement;
▪ The client or client group does not include an entity that has been successfully prosecuted for a forced or
child labour violation in the last 2 years;
o SAI Global further confirms a completed ‘Certificate Holder Forced and Child Labour Policies,
Practices and Measures Template’ for this fishery has been uploaded to the relevant MSC webpage.
▪ The fishery has in place a mechanism for resolving disputes, and disputes do not overwhelm the fishery.

5.1.2

Summary of conditions

Table 6 below summarises conditions relevant to this fishery including those in place prior to this this
expedited audit and any raised as a result of this audit. Further details of the conditions are provided in the
appendices.
Table 6. Summary of conditions.
Condition
PI original
Condition
PI
Status
number
score
1*
The Client Group must provide evidence of the 1.2.1 Not assessed
70
implementation of a harvest strategy that is designed to
take into consideration the ecological role of Atlantic
menhaden and is responsive to the state of the stock with
respect to its role in the U.S. Northwest Atlantic
ecosystem.
2*
The client must provide evidence of implementation of 1.2.2 Not assessed
75
well-defined harvest control rules that take into
consideration the ecological role of Atlantic menhaden as
key low trophic level in the U.S. Northwest Atlantic and
that;
1. ensure the exploitation rate is reduced as the
point where serious ecosystem impacts could
occur and;
2. are expected to keep the stock fluctuating around a
target level consistent with ecosystem needs.
3*
There shall be a regular review of the potential 2.3.2 Not assessed
75
effectiveness and practicality of alternative measures to
minimize UoA-related mortality of ETP species and they
are implemented as appropriate. “Regular review” in this
context meaning at least once every 5 years. The ‘regular
review’ at SG80 may be met if at least one review of
alternative measures has been undertaken, that
measures are implemented as appropriate, and there is a
commitment from the client or the management body to
have another review within the 5-year window.

PI revised
score
Not revised

Not revised

Not revised

* As these conditions have not yet reached their agreed Year 1 milestones it would not be appropriate to assess progress at this time.
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5.1.3

Total Allowable Catch (TAC) and catch data

Table 7 below represents an updated Total Allowable Catch (TAC) and catch data table for the fishery under
assessment. In August 2019 the ASMFC determined to maintain the TAC at 216,000mt for the 2020 fishing
season with the option of revisiting the 2020 TAC following review of the 2019 single-species and ecological
reference point benchmark stock assessments and peer-review reports.
Table 7. Total Allowable Catch (TAC) and catch data.
TAC
Year
UoA share of TAC
Year
UoA share of total TAC
Year
Total green weight catch by UoC
Year (most recent)
Total green weight catch by UoC
Year (second most recent)

2019
2019
2019
2019
2018

Amount
Amount
Amount
Amount
Amount

216,000 mt*
100%
151,382 mt**
124,356 mt***
141,300 mt

* Overall TAC, reduction and bait fisheries combined.
** Reduction fisheries TAC.
*** Provisional through September 20, 2019.

5.1.4

Recommendations

Recommendations are not obligatory and while they do not require actions on the part of the fishery the client
is encouraged to act upon them within the spirit of MSC certification. No new recommendations have been
made and the pre-existing recommendations (of which there were four) have not been assessed herein.

5.2

Conditions

Table 8 to Table 10 below presents an update on each condition relevant to this fishery—this includes both
pre-existing conditions and any new conditions raised during this audit. All reporting on conditions uses the
same narrative or metric form as the original condition. As this is an expedited audit, with Year 1 deadlines
not yet having become due, progress against milestones etc. has not been assessed. For the same reason,
progress on any outstanding recommendations has not been reviewed.
Where new issues have been identified as part of this expedited audit process (i.e. where the information base
has changed such that a material change has occurred), the assessment team has re-scored relevant
Performance Indicators with re-scoring tables included in Re-scoring Performance Indicators below.
Had re-scoring resulted in new conditions, these would have been described here along with agreed timescales
for implementation and timeframes for achievement—but no new conditions have been raised.
Table 8. Condition 1 (of 3).
Performance
PI 1.2.1. Harvest Strategy.
Indicator
Score
70
Justification
SG80 for SIa requires that the harvest strategy be responsive to the state of the stock and the
elements of the harvest strategy work together towards achieving stock management objectives
reflected in PI 1.1.1a SG80 (i.e. It is highly likely that the stock is above the point where serious
ecosystem impacts could occur and the stock is at or fluctuating around a level consistent with
ecosystem needs).
Evidence is lacking that the current harvest strategy design takes into consideration the ecological
role of Atlantic Menhaden as key low trophic level in the US Northwest Atlantic and is responsive to
the state of the stock with respect to its role in the ecosystem. Evidence is also lacking that the
elements of the harvest strategy work together towards achieving stock management objectives
reflected in PI 1.1.1a SG80 which is to maintain the Atlantic Menhaden stock above the point where
serious ecosystem impacts could occur and the stock; 1) above the point where serious ecosystem
impacts could occur, and; 2) fluctuating around a level consistent with ecosystem needs; as a
consequence, SG80 is not met.
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Table 8. Condition 1 (of 3).
Condition
The Client Group must provide evidence of the implementation of a harvest strategy that is designed
to take into consideration the ecological role of Atlantic menhaden and is responsive to the state of
the stock with respect to its role in the U.S. Northwest Atlantic ecosystem.
Milestones
Year 1 (progress to be examined at Surveillance 1)
The Assessment Team shall be provided with documentary evidence that the Client group has
worked actively, through ASMFC and NMFS, to promote the development of an appropriate harvest
strategy, where the ecological role of Atlantic menhaden as key low trophic species is considered.
Score: 70.
Year 2 (progress to be examined at Surveillance 2):
The Assessment Team shall be provided with documentary evidence that the Client group has
actively contributed, through ASMFC and NMFS, to the development of an appropriate harvest
strategy, where the ecological role of Atlantic menhaden as a key low trophic species is considered.
Score: 70.

Consultation on
condition
Progress on
Condition
(Year 0)
Status

Additional
information

Year 3 (progress to be examined at Surveillance 3):
The Assessment Team shall be provided with documentary evidence that the Client group has
continued to actively contribute to the development of and worked, through ASMFC and NMFS, to
promote the adoption of an appropriate harvest strategy, where the ecological role of Atlantic
menhaden as a key low trophic species is considered.
Score: 70.
Year 4 (progress to be examined at Surveillance 4):
The Assessment Team shall be provided with documentary evidence that an appropriate harvest
strategy, where the ecological role of Atlantic menhaden as key low trophic species is considered, is
in place and has been adopted by both the ASFMC and States relevant to the management of the
Atlantic menhaden reduction fishery.
Score: 80 (Condition closed).
As this is a pre-existing condition, any verification required to meet the requirements of MSC FCP
v2.1 §7.19.8 was conducted during the initial assessment.
As this expedited audit is taking place ‘out of cycle’ and prior to the first of the agreed milestones for
this condition, there is no agreed milestone against which to measure progress to date—therefore,
progress against this condition has not been measured as part of this audit.
Progress against this pre-existing condition has not been measured as part of this audit—therefore,
the status of this condition remains unchanged as at the time of initial certification.
Status = Open (progress to be examined at surveillance 1).
None.

Table 9. Condition 2 (of 3).
Performance
PI 1.2.2. Harvest control rules & tools.
Indicator
Score
75
Justification
For key LTL species, SG80 for SIa requires that well-defined HCRs are in place that are expected to
keep the stock fluctuating around a target level consistent with ecosystem needs.

Condition

There are no well-defined HCRs in place that are expected to keep the Atlantic Menhaden stock
fluctuating around a target level consistent with ecosystem needs; as a consequence SG80 is not met.
The client must provide evidence of implementation of well -defined harvest control rules that take
into consideration the ecological role of Atlantic menhaden as key low trophic level in the U.S.
Northwest Atlantic and that;
1. ensure the exploitation rate is reduced as the point where serious ecosystem impacts could occur
is approached and;
2. are expected to keep the stock fluctuating around a target level consistent with ecosystem needs.
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Table 9. Condition 2 (of 3).
Milestones
Year 1 (progress to be examined at Surveillance 1):
The Assessment team shall be provided with documentary evidence that the Client group has actively
worked, through ASMFC and NMFS, to promote the development of well -defined harvest control
rules that take into consideration the ecological role of Atlantic menhaden and that; 1) ensure the
exploitation rate is reduced as the point where serious ecosystem impacts could occur and; 2) are
expected to keep the stock fluctuating around a target level consistent with ecosystem needs.
Score: 75.
Year 2 (progress to be examined at Surveillance 2):
The Assessment team shall be provided with documentary evidence that the Client group has actively
contributed, through ASMFC and NMFS, to the development of well-defined harvest control rules
that take into consideration the ecological role of Atlantic menhaden and that; 1) ensure the
exploitation rate is reduced as the point where serious ecosystem impacts could occur and; 2) are
expected to keep the stock fluctuating around a target level consistent with ecosystem needs.
Score: 75.
Year 3 (progress to be examined at Surveillance 3):
The Assessment team shall be provided with documentary evidence that the Client group has
continued to actively contribute to the development of and worked, through ASMFC and NMFS, to
promote the adoption of well -defined harvest control rules that take into consideration the
ecological role of Atlantic menhaden and that; 1) ensure the exploitation rate is reduced as the point
where serious ecosystem impacts could occur and; 2) are expected to keep the stock fluctuating
around a target level consistent with ecosystem needs.
Score: 75.

Consultation on
condition
Progress on
Condition
(Year 0)
Status

Year 4 (progress to be examined at Surveillance 4):
The Assessment team shall be provided with documentary evidence that well -defined harvest
control rules that take into consideration the ecological role of Atlantic menhaden and that; 1) ensure
the exploitation rate is reduced as the point where serious ecosystem impacts could occur is
approached and; 2) are expected to keep the stock fluctuating around a target level consistent with
ecosystem needs, are in place and have been adopted by both the ASFMC and States relevant to the
management of the Atlantic menhaden reduction fishery.
Re-score: 80 (Condition closed).
As this is a pre-existing condition, any verification required to meet the requirements of MSC FCP
v2.1 §7.19.8 was conducted during the initial assessment.
As this expedited audit is taking place ‘out of cycle’ and prior to the first of the agreed milestones for
this condition, there is no agreed milestone against which to measure progress to date—therefore,
progress against this condition has not been measured as part of this audit.
Progress against this pre-existing condition has not been measured as part of this audit—therefore,
the status of this condition remains unchanged as at the time of initial certification.
Status = Open (progress to be examined at surveillance 1).

Additional
information
Table 10. Condition 3 (of 3).
Performance
PI 2.3.2. ETP species management strategy.
Indicator
Score
75
Justification
SG80 for SIe requires that there be a regular review of the potential effectiveness and practicality of
alternative measures to minimize UoA-related mortality of ETP species and that any potentially
effective and practicable alternative measures are implemented as appropriate.
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Rester and Condrey (1999) evaluated bycatch reduction devices in the Gulf menhaden fishery and
recommended some changes to the structure of these devices to optimize pumping efficiency while
also reducing the potential for large bycatch and/or ETP species to become entrained in the pumping
apparatus. While this study took place in the Gulf of Mexico the menhaden fishery there is analogous
to the Atlantic fishery and as such the findings of study may also be applied to the Atlantic fishery.
The Endangered Species Act lists the species that are threatened or endangered. Once listed, a
species may not be taken, possessed, harassed, or otherwise molested. It also provides for a review
process to ensure that projects authorized, funded, or carried out by federal agencies do not
jeopardize the existence of these species.

Condition

Milestones

However, there is no regular review of the potential effectiveness and practicality of alternative
measures to minimize the mortality of ETP species related to the menhaden fishery; as a
consequence, SG80 is not met.
There shall be a regular review of the potential effectiveness and practicality of alternative measures
to minimize UoA-related mortality of ETP species and they are implemented as appropriate. “Regular
review” in this context meaning at least once every 5 years. The ‘regular review’ at SG80 may be met
if at least one review of alternative measures has been undertaken, that measures are implemented
as appropriate, and there is a commitment from the client or the management body to have another
review within the 5-year window.
Year 1 (progress to be examined at Surveillance 1)
The Client shall initiate a review of potential alternative measures (i.e. alternative fishing gear and/or
practices that have been shown to minimize the rate of incidental mortality of the impacted species
or species type to the lowest achievable levels) that might possibly serve to reduce the mortality of
ETP species related to the menhaden fishery.
Score 75.
Year 2 (progress to be examined at Surveillance 2)
The Client shall conduct a review of potential alternative measures (i.e. alternative fishing gear
and/or practices that have been shown to minimize the rate of incidental mortality of the impacted
species or species type to the lowest achievable levels) that might possibly serve to reduce the
mortality of ETP species related to the menhaden fishery.
Score 75.
Year 3 (progress to be examined at Surveillance 3)
Year 3 – Alternative milestone A:
If the review does not identify any effective and practical alternative measures, above and beyond
those already in place, that might possibly serve to reduce the mortality of ETP species related to the
menhaden fishery, the Client shall commit to conducting another review within 5 years, thereby
fulfilling the “regular” part of SG80 for SIe.
Score 80 (Condition closed).
OR
Year 3 – Alternative milestone B:
If the review identifies alternative measures that are likely to be both effective and practical to
implement which might possibly serve to reduce the mortality of ETP species related to the
menhaden fishery, the Client shall commit to implementing those a lternative measures as
appropriate.
Score 75.
Year 4 (progress to be examined at Surveillance 4)
If the Year 3 – Alternative milestone A has not been met and the Condition is still open, the Client
shall demonstrate that they are actively implementing the alternative measures identified during the
review process as appropriate. In addition, the Client shall commit to conducting another review (to
include a review of the operational effectiveness of the new alternative measures) within 5 years,
thereby fulfilling the “regular” part of SG80 for SIe.
Score 80 (Condition closed).
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Consultation on
condition
Progress on
Condition
(Year 0)
Status

As this is a pre-existing condition, any verification required to meet the requirements of MSC FCP
v2.1 §7.19.8 was conducted during the initial assessment.
As this expedited audit is taking place ‘out of cycle’ and prior to the first of the agreed milestones for
this condition, there is no agreed milestone against which to measure progress to date—therefore,
progress against this condition has not been measured as part of this audit.
Progress against this pre-existing condition has not been measured as part of this audit—therefore,
the status of this condition remains unchanged as at the time of initial certification.
Status = Open (progress to be examined at surveillance 1).

Additional
information

5.3

Client Action Plan

No updates to the Client Action Plans from the fishery client to address the existing conditions have been
required as a result of this expedited audit. Furthermore, as no new conditions have been raised, no new
Client Action Plans are required.

5.4

Re-scoring Performance Indicators

Reports are required to include scoring tables for any Performance Indicators that require re-scoring. Included
in this section are those scoring tables for any Performance Indicators (PIs) that the team deemed required
re-scoring during this expedited audit. Note the scoring tables used are those from the version of the MSC Full
Assessment Reporting Template used during the initial assessment. Within the scoring tables rationales are
identified as follows:
1. Original rationales that remain relevant are in black.
2. Original rationales that are no longer relevant are struck through and greyed out.
3. Revised rationales are in blue.
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5.4.1

Re-scoring table for PI 3.1.1 (Legal and/or customary framework)

PI 3.1.1

The management system exists within an appropriate legal and/or customary framework which ensures
that it:
- Is capable of delivering sustainability in the UoA(s);
- Observes the legal rights created explicitly or established by custom of people dependent on fishing
for food or livelihood; and
- Incorporates an appropriate dispute resolution framework

Scoring Issue

SG 60

SG 80

SG 100

Compatibility of laws or standards with effective management

a

Guide
post

There is an effective national legal
system and a framework for
cooperation with other parties,
where necessary, to deliver
management
outcomes
consistent with MSC Principles 1
and 2

There is an effective national legal
system and organised and
effective cooperation with other
parties, where necessary, to
deliver management outcomes
consistent with MSC Principles 1
and 2.

There is an effective national legal
system and binding procedures
governing cooperation with other
parties
which
delivers
management outcomes consistent
with MSC Principles 1 and 2.

Met?

Yes

Yes

Yes

Rationale
There is an effective national legal system and binding procedures governing cooperation with other parties which delivers
management outcomes consistent with MSC Principles 1 and 2.
The Atlantic commercial menhaden fishery is managed by a suite of federal (i.e. NOAA-NMFS; NWS; EPA; USCG) and state laws,
and supporting measures and policies which collectively establish an effective federal-state legal framework capable of delivery
management outcomes consistent with MSC Principles 1 and 2 (SG 60 is met).
Management responsibilities are shared across federal-state and inter-state jurisdictions, and are discharged within a legal and
policy framework that emphasizes the importance of cooperation and collaboration between and amongst government
departments/agencies and commissions, local civil society, stakeholders and community group. The Interjurisdictional Fisheries
Act (IFA, 1986) and the Atlantic Coastal Fisheries Cooperative Management Act (ACFCMA, 1993) are examples of longstanding
national statutes whose provisions include promoting cooperation across jurisdictions in an organized and effective manner to
deliver management outcomes consistent with MSC Principles 1 and 2 (SG 80 is met).
Cooperation between jurisdictions is formalized through various mechanisms, including binding procedures administered by the
Atlantic States Marine Fisheries Commission and ratified by States (i.e. inter-agency protocols for fisheries data collection and
analysis; stock assessment; enforcement and compliance; program reviews, and ecosystem approach under the Endangered
Species Act), administrative codes (i.e. inter-agency committee deliberations; stakeholder and public engagement), and
compacts (i.e. Public Law creating the Atlantic States Fisheries Management Commission) (SG 100 is met).
Submissions forwarded to SAI Global by representatives of three stakeholder organizations (see Sections 6.2.1 and 6.2.2) allege
that the SG100 score assigned for Scoring Issue (SI) (a) was inappropriate as a result of the Commonwealth of Virginia’s decision
not to implement and enforce the ASMFC’s Chesapeake Bay cap of 51,000 mt for the 2019 fishing season, and Omega’s decision
to harvest above the cap. The representatives maintain that these actions had the effect of rendering the national legal system
ineffective and the procedures governing cooperation with other parties non-binding.
SAI Global carefully considered MSC guidance on the evidence required to score Scoring Issue (SI a) at the SG 100 level in light of
the aforementioned actions which, all would agree, are not in dispute. The guidance appears in version 2.01 of the MSC Fisheries
Standard (August 2018), Annex SA 4.3.4: Specifically,
SA 4.3.4. At the SG 100 level for scoring issue (a), teams shall interpret consistent with laws and standards as follow:
SA 4.3.4.1. For a UoA not subject to international cooperation for management of the stock, this means:
a. The existence of national laws, agreements and policies governing the actions of all the authorities and actors
involved in managing the UoA; and
b. That these laws, agreements and/policies also provide for a formal system for the cooperation between
national entities (e.g., between regional and national management, state and federal management,
indigenous and other groups) on national management issues.
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The management system exists within an appropriate legal and/or customary framework which ensures
that it:
- Is capable of delivering sustainability in the UoA(s);
PI 3.1.1
- Observes the legal rights created explicitly or established by custom of people dependent on fishing
for food or livelihood; and
- Incorporates an appropriate dispute resolution framework
Having, considered recent development, SAI Global concludes as follows:
• National laws, agreement and policies do exist and they govern the actions of all authorities and actors involved in managing
the UoA. These instruments were described in the Certification Report. The guidance does not stipulate that the system be
effective even though SAI Global is satisfied that it continues to be so, notwithstanding the decisions taken by Virginia and
Omega.
• Binding cooperation is required by the Atlantic Coastal Fisheries Cooperative Management Act (1993) which obligates
member-states to implement and enforce plan measures within the timeframes established in the plan (i.e., enact and
implement laws and regulations). A similar obligation appears in the Atlantic States Marine Fisheries Compact (1942).
However, for the purpose of scoring this Scoring Issue, the MSC Standard does not require that the procedures be binding
on the parties.
Accordingly, there is no new evidence of a ‘’material difference’’ that would warrant a re-scoring of this SI; the assigned score
of 100 for SIa is unchanged.
Supplementary Information
SAI Global’s scoring of PI 3.1.1 (including Scoring Issue a) at the time of assessment was the subject of two MSC-based Objections
filed by the same three stakeholder organizations. The arguments at that time in regard to SIa of PI 3.1.1. mirror those that were
presented in Section 6.2.1 and 6.2.2 of this report. The matter was considered by the Independent Adjudicator (IA) on 8 th July
and a final ruling was issued on 28 th August in which the arguments were not upheld. Specifically, the IA’s report said:
• Item 38: All the P3 claims, no matter the particular PI whose score is challenged, basically come down to a single argument:
because the State of Virginia is assertedly not in compliance with the 51,000 mt Chesapeake Bay cap adopted by the
Commission, the CAB could not find that the management regime for menhaden passes muster under the MSC standards;
• Item 43: Omega’s lobbying activities are of questionable relevance; and
• Item 45: Objections to the scoring of the P3 indicators are not upheld.
SAI Global maintains that the current legal framework for the fishery remains on balance effective and predictable; the
assigned score of 100 for SIa is justified. Furthermore, there is no ‘’material difference’’ implication for this SI.
Resolution of disputes

b

Guide
post

The
management
system
incorporates or is subject by law
to a mechanism for the resolution
of legal disputes arising within the
system.

The
management
system
incorporates or is subject by law
to a transparent mechanism for
the resolution of legal disputes
which is considered to be
effective in dealing with most
issues and that is appropriate to
the context of the UoA.

The
management
system
incorporates or is subject by law to
a transparent mechanism for the
resolution of legal disputes that is
appropriate to the context of the
fishery and has been tested and
proven to be effective.

Met?

Yes

Yes

Yes

Rationale
The management system incorporates or is subject by law to a transparent mechanism for the resolution of legal disputes that
is appropriate to the context of the fishery and has been tested and proven to be effective.
Legal disputes arising within the management system for the Atlantic commercial fishery are subject by U.S. Federal and State
laws to a mechanism for the resolution of legal disputes. Aggrieved parties can petition the Courts to have their concerns
adjudicated (SG 60 is met). During the site visit, representatives engaged by the Assessment Team confirmed that the Atlantic
menhaden commercial fishery is not subjected to ongoing legal disputes through the judicial system. (Understandably,
disagreements between various participating groups do arise; however, they do not regularly translate into disputes requiring
formal judicial attention). The U.S. legal system at all levels is acknowledged to be transparent and considered to be effective in
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The management system exists within an appropriate legal and/or customary framework which ensures
that it:
- Is capable of delivering sustainability in the UoA(s);
PI 3.1.1
- Observes the legal rights created explicitly or established by custom of people dependent on fishing
for food or livelihood; and
- Incorporates an appropriate dispute resolution framework
dealing with most issues as appropriate for the context of the UoA (SG 80 is met). Where the judicial system has been triggered
in the matter of a dispute, there is no evidence to suggest that it has not been proven to be effective (SG 100 is met).
Note: There is evidence to indicate that the management system provides for an administrative mechanism for the resolution of
disputes (see ASFMC’s Rules and Regulations).
SAI Global has opted to review the score previously assigned to SIb in light of the decision by Virginia not to implement and
enforce the revised Bay cap for the 2019 fishing season, the Commission’s subsequent recommendation, and the U.S.
Department of Commerce’s decision in the matter.
The ASMFC’s dispute resolution framework (available at http://www.asmfc.org/uploads/file/ASMFCAppealsProcess.pdf) consists
of an ‘’appeals process’’ in which a state/jurisdiction can petition for a managemen t board’s decision to be reconsidered,
repealed or altered. The ISFMP Policy Board serves as the deliberative body that considers valid appeals. The framework’s appeal
criteria excludes out-of-compliance petitions which are dealt with under a separate process. If a petition is deemed to meet the
process’s criteria, it is heard by the Board who, by simple majority, can either reject the petition, or, if found to be vali d, direct
that corrective action be taken.
The public record indicates that Virginia’s previous gubernatorial administration and leadership of the General Assembly objected
to some of the provisions of Amendment 3, and filed an appeal with the Commission in December 2017. The appeal was
subsequently withdrawn in January 2018 when a new gubernatorial administration took office. Hence, while we cannot evaluate
whether the Commission’s internal process was transparent, and tested and proven to be effective, it is nonetheless clear that
the management system was subject by law to the U.S. legal system.
Later, the public record shows that the matter was taken up by the Commission and considered by its Menhaden and Policy
Boards. The Commission issued a press release on 31st October in which it found that Virginia was out-of-compliance for not fully
and effectively implementing the Amendment 3 measures. The determination was formally referred to the U.S. Secretary of
Commerce by letter received on 15th November; the letter initiated a process pursuant to the statutory provisions of The Atlantic
Coastal Act (16 U.S.C. 5101), a two-stage process with defined decision-making timelines. The public record (available at:
https://www.federalregister.gov/documents/2019/12/27/2019-27834/atlantic-coastal-fisheries-cooperative-management-actprovisions-atlantic-menhaden-fishery) describes in detail how the referral was considered and the decision taken by the
Secretary. The nature and scope of the dispute, the actions taken by the parties, the process that was followed, and the resulting
outcome are fully described in the source file, and accompanying letters at Section 6.2.2 of this report.
SAI Global concludes that the Atlantic Coastal Act’s decision-making process and the outcome pursuant to the Atlantic
Fisheries Cooperative Management Act were transparent and tested and proven effective. Accordingly, the requirements of
SIb have been satisfied, and the assigned score maintained. There is no ‘’material difference’’ implication for this SI.
Respect for rights

c

Guide
post

The management system has a
mechanism to generally respect
the legal rights created explicitly
or established by custom of
people dependent on fishing for
food or livelihood in a manner
consistent with the objectives of
MSC Principles 1 and 2.

The management system has a
mechanism to observe the legal
rights created explicitly or
established by custom of people
dependent on fishing for food or
livelihood in a manner consistent
with the objectives of MSC
Principles 1 and 2.

The management system has a
mechanism to formally commit to
the legal rights created explicitly or
established by custom of people
dependent on fishing for food and
livelihood in a manner consistent
with the objectives of MSC
Principles 1 and 2.

Met?

Yes

Yes

No

Rationale
The management system has a mechanism to observe the legal rights created explicitly or established by custom of people
dependent on fishing for food or livelihood in a manner consistent with the objectives of MSC Principles 1 and 2.
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PI 3.1.1

The management system exists within an appropriate legal and/or customary framework which ensures
that it:
- Is capable of delivering sustainability in the UoA(s);
- Observes the legal rights created explicitly or established by custom of people dependent on fishing
for food or livelihood; and
- Incorporates an appropriate dispute resolution framework

An examination of the extensive body of decisions by the US Supreme Court has consistently determined that Native Americans
hold legal rights to hunt and fish wildlife for food and livelihood purposes both within and, in some cases, beyond their
reservations. Many tribes have developed their own harvest plans and accompanying regulations based on resource
sustainability principles.
The Assessment Team did not specifically focus its attention on whether the management system for the Atlantic menhaden
fishery generally respected or observed the legal rights in question. However, given the repeated findings by the US Supreme
Court of the existence of the legal rights, it is logical to conclude that the management system’s customary framework would
both respect and observe the rights as established (SG 60 and SG 80 are met).
No evidence was found as to whether the management system formally commits to the legal rights in a manner consistent with
the objectives of MSC Principles 1 and 2 (SG 100 is not met).
Note: It might be possible to award a higher score for this Scoring Issue is there was evidence of Native American participation
in the Atlantic menhaden fishery either through officially-reported catch statistics, or through a provision of a State’s Fishing
Plan.

References
Charlton, G., The Law of Native American Hunting, Fishing and Gathering Outside of Reservation Boundaries in the United States
and Canada, 39 Can.-U.S. L.J. 69 (2015); available at: http://scholarlycommons.law.case.edu/cuslj/vol39/iss/5
Atlantic States Marine Fisheries Commission – Appeal process; available at:
http://www.asmfc.org/uploads/file/ASMFCAppealsProcess.pdf
U.S. National Archives and Records Administration – Federal Register: Atlantic Coastal Fisheries Cooperative Management Act
Provisions; Atlantic Menhaden Fishery; available at: https://www.federalregister.gov/documents/2019/12/27/201927834/atlantic-coastal-fisheries-cooperative-management-act-provisions-atlantic-menhaden-fishery

Overall Performance Indicator score following Expedited audit
Applicable SGs met
Overall score

Overall Performance Indicator score

SG60

SG80

SG100

3 of 3

3 of 3

2 of 3

Condition number (if relevant)
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5.4.2

Re-scoring table for PI 3.2.2 (Decision-making processes)

PI 3.2.2

The fishery-specific management system includes effective decision-making processes that result in
measures and strategies to achieve the objectives, and has an appropriate approach to actual disputes
in the fishery

Scoring Issue

SG 60

SG 80

SG 100

Decision-making processes

a

Guide
post

There are some decision-making
processes in place that result in
measures and strategies to
achieve the
fishery-specific
objectives.

There are established decisionmaking processes that result in
measures and strategies to
achieve the
fishery-specific
objectives.

Met?

Yes

Yes

Rationale
There are established decision-making processes that result in measures and strategies to achieve the fishery-specific
objectives.
“Established” decision-making processes are understood to mean that there is a process that can be immediately triggered for
fisheries-related issues, the process has been triggered in the past and has led to decisions about sustainability in the fishery.
Documentation examined by the Assessment Team shows that the activities of the ASMFC, member States and their supporting
sub-structures have been actively engaged in a variety of fisheries-related issues over an extended period of time, including stock
parameters, ecosystem interactions, catch reporting and data interpretations, enforcement, and the identification of strategic
goals and objectives for the management system. The processes themselves are recognized by stakeholders and the general
public
Moreover, the ASMFC has adopted a number of administrative rules and regulations (February 4, 2016) that inform its
established decision-making process in support of its measures and strategies. They have been amended some 15 times since
originally adopted in 1942, and were, in fact, completely revised in 1996. The particulars provisions of Article V that guide the
Commission’s decision-making process include:
• Article I, Section 1 (b) – Code of Conduct; Section 2 – Powers and Duties
• Article II, Section 1 – Meetings
• Article III, Section 1 – Quorum; Section 2 – Voting; Section 3 – Proxies
The Commission has augmented its rules and regulations by incorporating an ‘’appeals process’’ whereby States can contest
certain plan provisions and policies (SG 60 and SG 80 are met).
SAI Global has chosen to re-visit the requirements of Scoring Issues a, b and c of this PI in light of (i) Virginia’s decision not to
implement and enforce the Commission’s ISFMP provisions requiring a reduced Chesapeake Bay cap of 51,000 mt for the 2019
fishing decision, and (ii) Omega’s decision to harvest Bay menhaden above the Commission prescribed cap. This outcome was
officially concluded when Virginia was found to be out-of-compliance by the U.S. Department of Commerce in a decision issued
on 17 th December 2019.
SAI Global’s response to these PI 3.1.1’s scoring issues as they relate to the decision-making processes, both within the ASMFC
and the U.S. Department of Commerce, indicates that both decision-making processes. are established. We further conclude that
the arguments in support of the decisions arising from both processes are directly linked to the fishery-specific objectives through
clear and repetitive references to conservation and sustainability imperatives (refer to correspondence appended at Sections
6.2.2.4.1, 6.2.2.4.2, and 6.2.2.4.3).
Accordingly, SAI Global concludes that there is no ‘’material difference’’ implication for this scoring issue; the SG80 score is
maintained.
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PI 3.2.2

The fishery-specific management system includes effective decision-making processes that result in
measures and strategies to achieve the objectives, and has an appropriate approach to actual disputes
in the fishery

Responsiveness of decision-making processes

b

Guide
post

Decision-making
processes
respond to serious issues
identified in relevant research,
monitoring, evaluation and
consultation, in a transparent,
timely and adaptive manner and
take some account of the wider
implications of decisions.

Decision-making
processes
respond to serious and other
important issues identified in
relevant research, monitoring,
evaluation and consultation, in a
transparent, timely and adaptive
manner and take account of the
wider implications of decisions.

Decision-making processes respond
to all issues identified in relevant
research, monitoring, evaluation
and consultation, in a transparent,
timely and adaptive manner and
take account of the wider
implications of decisions.

Met?

Yes

Yes

No

Rationale
Decision-making processes respond to serious and other important issues identified in relevant research, monitoring,
evaluation and consultation, in a transparent, timely and adaptive manner and take account of the wider implications of
decisions.
The decision-making processes attributed to the ASMFC’s committees and those at the state level are sufficiently well-developed
as to include the study and evaluation of a wide range of serious and other important issues identified in relevant research (i.e.
government and academic sources), monitoring, evaluation and consultation (i.e. public meetings, webinars, outreach activities).
These processes have already been determined to be transparent and adaptive (see PI 3.1.2).
Furthermore, the frequency of the deliberations of the ASMFC’s committees and those at the state level is indicative of processes
that are designed to respond in a timely and adaptive fashion (SG 60 and SG 80 are met).
There is insufficient evidence to conclude that the decision-making processes respond to all identified issues (SG 100 is not met).
SAI Global is satisfied that both decision-making processes responded to what was a serious issue i.e., Virginia’s decision not to
implement and enforce the 2019 Bay cap. We are equally satisfied that the ASMFC process was transparent, adaptive and took
into account the wider implications of its decision. However, we are uncertain as to whether the processes could have been
undertaken and concluded in a more timely manner, thereby compelling Virginia to implement and enforce the provisions of
Amendment 3 (or face a moratorium) before the Bay cap was exceeded.
SAI Global concludes that, on balance, the requirements of SIb are met and the score is maintained. There is no ‘’material
difference’’ implication arising from the SI.
Use of precautionary approach

c

Guide
post

Decision-making processes use
the precautionary approach and
are based on best available
information.

Met?

Yes

Rationale
Decision-making processes use the precautionary approach and are based on best available information.
Various federal statutes require that the precautionary approach be relied upon when decisions are made regarding the
management system for a fishery. Examples of decisions taken that reflect the use of the precautionary approach for the Atlantic
commercial menhaden fishery include: (i) the definition and scope of conservation and sustainability principles, (ii) the setting of
a conservative Total Allowable Catch and associated Harvest Strategy (measures) that do not contribute to overfishing; (iii) the
incorporation of science-based Reference Points and associate targets for single species, and (iv) the consideration of ecosystem
interactions (SG 80 is met).
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PI 3.2.2

The fishery-specific management system includes effective decision-making processes that result in
measures and strategies to achieve the objectives, and has an appropriate approach to actual disputes
in the fishery

Having considered ASFMC’s arguments and subsequent referral to the U.S. Department of Commerce and its finding that Virginia
was out of compliance with the ISFMP’s Amendment 3 provisions, SAI Global is satisfied that the decision-making processes were
in keeping with the precautionary approach and were based on best available information.
Accordingly, SAI Global is satisfied that there is no ‘’material difference’’ implication in regard to this SI; the SG80 score is
maintained.
Accountability and transparency of management system and decision-making process

d

Some information on the fishery’s
performance and management
action is generally available on
request to stakeholders.

Information on the fishery’s
performance and management
action is available on request,
and explanations are provided for
any actions or lack of action
associated with findings and
relevant
recommendations
emerging
from
research,
monitoring, evaluation and
review activity.

Formal reporting to all interested
stakeholders
provides
comprehensive information on the
fishery’s
performance
and
management actions and describes
how the management system
responded to findings and relevant
recommendations emerging from
research, monitoring, evaluation
and review activity.

Yes

Yes

Yes

Guide
post

Met?

Rationale
Formal reporting to all interested stakeholders provides comprehensive information on the fishery’s performance and
management actions and describes how the management system responded to findings and relevant recommendations
emerging from research, monitoring, evaluation and review activity.
All ASFMC and State agencies reviewed for this report (departments, commissions, councils, committees) regularly provide and
post information on the fishery’s performance through a variety of public venues, reports, publications, and internet sites;
stakeholder-requested information is generally provided except if the information is of a confidential nature (SG 60 is met).
As reported previously, there is an extensive network of consultation and engagement processes in play across all key states and
at the federal level where contributing and affected stakeholders and the public have the opportunity to interact with offici als
and receive explanations for actions taken and not taken (SG 80 is met).
The accountability and transparency of the management system are well established, resulting in a system of formal reporting
capable of providing comprehensive information on the fishery’s performance, management actions, a nd how the management
system responds to findings and recommendations (SG 100 is met).
Approach to disputes

e

Guide
post

Although the
management
authority or fishery may be
subject to continuing court
challenges, it is not indicating a
disrespect or defiance of the law
by repeatedly violating the same
law or regulation necessary for
the sustainability for the fishery.

The management system or
fishery is attempting to comply in
a timely fashion with judicial
decisions arising from any legal
challenges.

The management system or fishery
acts proactively to avoid legal
disputes or rapidly implements
judicial decisions arising from legal
challenges.

Met?

Yes

Yes

Yes

Rationale
The management system or fishery acts proactively to avoid legal disputes or rapidly implements judicial decisions arising
from legal challenges.
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PI 3.2.2

The fishery-specific management system includes effective decision-making processes that result in
measures and strategies to achieve the objectives, and has an appropriate approach to actual disputes
in the fishery

There is no evidence to indicate that the management authority or fishery are subject to continuing court challenges (SG 60 is
met).
During the Assessment Team’s site visit meetings in July 2017, Management authorities reported that there have been very few
legal challenges to the management system and fishery. It is reasonable to assume that the management system and fishery
would comply with decisions in a timely manner after all legal avenues of appeal have been exhausted (SG 80 is met).
The potential for legal disputes to arise is quite low; authorities and the client have both reported that efforts are made to avoid
legal actions through administrative dispute resolution mechanisms, mutual agreements, and compromise (SG 100 is met).

References
Examples:
Officials minutes from a variety of Commission and State committee meetings; NOAA Beaufort stock assessments; annual reports
of agencies; federal and state multi-year strategic and operational plans.
Site visit contributions by client and management representatives.
ASMFC’s Appeal Process; available at: http://www.asmfc.org/uploads/file/ASMFCAppealsProcess.pdf
ASMFC’s Rules and Regulations; available at: https://www.asmfc.org/files/pub/CompactRulesRegs_Feb2016.pdf

Overall Performance Indicator score
Applicable SGs met
Overall score

Overall Performance Indicator score

SG60

SG80

SG100

4 of 4

5 of 5

2 of 3

95

Condition number (if relevant)
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5.4.3

Re-scoring table for PI 3.2.3 (Compliance and enforcement)

PI 3.2.3

Monitoring, control and surveillance mechanisms ensure the management measures in the fishery are
enforced and complied with

Scoring Issue

SG 60

SG 80

SG 100

Monitoring,
control
and
surveillance mechanisms exist,
and are implemented in the
fishery and there is a reasonable
expectation that they are
effective.

A monitoring, control and
surveillance system has been
implemented in the fishery and
has demonstrated an ability to
enforce relevant management
measures, strategies and/or rules.

A comprehensive monitoring,
control and surveillance system has
been implemented in the fishery
and has demonstrated a consistent
ability to enforce relevant
management measures, strategies
and/or rules.

Yes

Yes

No

MCS implementation

a

Guide
post

Met?
Rationale

A monitoring, control and surveillance system has been implemented in the fishery and has demonstrated an ability to enforce
relevant management measures, strategies and/or rules.
NOAA’s Law Enforcement Division and those of the key States reported in this assessment have comprehensive monitoring,
control and surveillance systems in place for the commercial and recreational fisheries within their respective jurisdictions.
Federal-State agencies (except North Carolina) are active law enforcement partners through formal Joint Force Agreements
(JFAs). In most cases, the systems are informed by strategic goals and action plans. The current system is capable of controlling
and implementing relevant management measures, strategies and/or rules as adopted for the commercial reduction fishery,
such as they are, namely closed areas and times, catch reporting, and gear configuration (SG 60 and SG 80 are met).
Information and comments provided to the Assessment Team by federal and state officials do not indicate that the current MCS
system in place is somehow deficient and that non-compliance issues are going undetected. That said, the team is unable to
determine whether the current MCS while comprehensive has been implemented specifically for the menhaden fishery. The
collection and availability of fishery-specific MCS data might result in a higher score for this SI (SG 100 is not met).
Information conveyed to SAI Global suggests that the profile and activities of Virginia’s existing monitoring, control and
surveillance system remained unchanged throughout the 2019 menhaden fishing season.
Accordingly, SAI Global concludes that there is no ‘’material difference’’ implication for this SI; the score is maintained.
Sanctions

b

Guide
post

Sanctions to deal with noncompliance exist and there is
some evidence that they are
applied.

Sanctions to deal with noncompliance exist, are consistently
applied and thought to provide
effective deterrence.

Sanctions to deal with noncompliance exist, are consistently
applied and demonstrably provide
effective deterrence.

Met?

Yes

Yes

No

Rationale
Sanctions to deal with non-compliance exist, are consistently applied and thought to provide effective deterrence.
Punitive measures, including sanctions, are defined in relevant federal and state statutes and administrative codes that serve to
guide law enforcement officers and prosecutors in their duties when non-compliance situations and subsequent legal
proceedings arise. Several states publish the names of individuals whose recreational or commercial fishing privileges have been
suspended for a specific period of time. This approach is generally recognized to have a deterrent effect (SG 60 and SG 80 are
met)
Given that no instances of non-compliance with fisheries regulations by the reduction purse seine fleet were registered and
resulted in legal proceedings over the past few years, applicable sanctions would not have been levied nor evaluated for
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PI 3.2.3

Monitoring, control and surveillance mechanisms ensure the management measures in the fishery are
enforced and complied with

effectiveness. The Assessment Team is therefore unable to determine whether sanctions demonstrably provided effective
deterrence (SG 100 is not met).
Sanctions are generally applied when violations are proven. There is no evidence that the purse seine fleet was cited and charged
for violating state or federal laws during the 2019 fishing season.
Accordingly, there is no ‘’material difference’’ associated with this SI; and the assigned score is maintained.
Compliance

c

Guide
post

Fishers are generally thought to
comply with the management
system for the fishery under
assessment, including, when
required, providing information of
importance to the effective
management of the fishery.

Some evidence exists to
demonstrate fishers comply with
the management system under
assessment, including, when
required, providing information of
importance to the effective
management of the fishery.

There is a high degree of
confidence that fishers comply with
the management system under
assessment, including, providing
information of importance to the
effective management of the
fishery.

Met?

Yes

Yes

No

Rationale
Some evidence exists to demonstrate fishers comply with the management system under assessment, including, when
required, providing information of importance to the effective management of the fishery.
Information presented during the July site visit and information subsequently acquired or provided to the Assessment Team
indicates that some evidence exists to demonstrate that the Omega purse seine fleet complies with the requirements of the
fishery, including providing catch and effort data to authorities and facilitating access to its vessels for inspection purposes;
therefore (SG 60 and SG 80 are met).
The Assessment Team cannot conclude with a high degree of confidence that compliance with the requirements of the fishery’s
management measures has been established, given the limited amount of available enforcement and compliance data (SG 100
is not met).
Throughout the 2019 fishing season in Virginia waters and elsewhere, purse seine vessel captains continued to provide Captains
Daily Fishing Reports (CDFRs) to the Beaufort Laboratory where NMFS personnel enter data into a database for storage and
analysis. Such information is important for the effective management of the fishery.
Information conveyed to SAI Global suggests that no citations or charges were filed against the purse seine fleet since at least
2015, including in 2019. SAI Global does not make independent determinations as to whether citations and/or charges are
warranted or not – that is the responsibility of law enforcement agencies .
Accordingly, SAI Global concludes that there is no ‘’material difference’’ associated with the requirement of this SI; and the
scoring is maintained.
Systematic non-compliance

d

Guide
post

There is no evidence of systematic
non-compliance.

Met?

Yes

Rationale
There is no evidence of systematic non-compliance.
The Assessment Team is satisfied that systematic non-compliance by the Omega purse seine fleet with federal and state
regulations for the Atlantic menhaden reduction fishery does not exist. Stakeholder submissions received by the team during and
following the July site visit do not allege systematic non-compliance by the fleet. No evidence was found to indicate that federal
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Monitoring, control and surveillance mechanisms ensure the management measures in the fishery are
enforced and complied with

and state law enforcement authorities had flagged persistent or repetitive enforcement issues with the fleet’s fishing practices
(SG 80 is met).
Following the announcement of this expedited audit, three stakeholder organizations challenged the assigned score in light of
Omega’s decision to continue to harvest Chesapeake Bay menhaden after the 51,000 mt cap was taken. The scoring of SId is
informed by current MSC guidance as to what constitutes ‘’systematic non-compliance.’’ The word ‘’systematic’’ is not defined
by the MSC and could be interpreted in different ways e.g. ongoing, consistently, systemic etc.
The guidance appears at FCR v2.0 – Annex SA PI 3.2.3, SA 4.9 as follows:
‘’The intent behind the phrase no evidence of systematic non-compliance is that there is simultaneously adequate evidence to
assess the compliance of the fishery and no evidence of infringements that occur regularly.’’
SAI Global had previously determined that there was evidence to assess the compliance aspects of the fishery over a period of
several fishing seasons (as prescribed by the guidance). That said, SAI Global concludes that there continues to be no supportive
evidence to indicate that infringements occurred on a regular basis, including during the 2019 fishing season. Consequently,
there is no ’’material difference’’ implication in regard to this SI, and the assigned score is maintained.

References
Examples:
2017 State Compliance Reports (2016 fishery) for Atlantic menhaden – NJ, VA and MD
Enforcement and compliance data and emails provided by law enforcement authorities.
Comments from NOAA regarding federal enforcement activities in Atlantic federal waters.

Overall Performance Indicator score
Applicable SGs met
Overall score

Overall Performance Indicator score

SG60

SG80

SG100

3 of 3

4 of 4

0 of 3

Condition number (if relevant)
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6

Appendices

6.1

Evaluation processes and techniques

6.1.1

MSC Expedited audit process

The MSC process for expedited audits is outlined in full in MSC FCP v2.1 §7.29—this section presents a
paraphrased synopsis of those requirements and any relevant MSC Guidance. As previously discussed, CABs
are required to complete an expedited audit upon becoming aware of changes to the circumstances of a
fishery, and/or of new information, that may cause a ‘material difference’ . Precisely what constitutes a
‘material difference’ in the context of MSC is further defined in MSC FCP v2.1 §7.20.6.c as:
i. A PI score falling below 60.
ii. A PI score falling between 60 and 80.
iii. A Principle score falling below an aggregate 80 score due to the changes to 1 or more PIs.
iv. A change in scope.
If none of the above has occurred a ‘material difference’ has not in fact occurred in the context of MSC
certification. Furthermore, for an expedited audit to be appropriate, the FCP states there must be good reason
to think that any change constitutes an actual ‘material difference’ rather than a temporary change.
Upon receipt of new information, CABs are required to send said information to the assessment team leader
to review. Thereafter a determination is made as to whether an expedited audit should be completed. In this
case the information was initially sent to the Lead Assessor for this assessment (and indeed the initial
assessment of this fishery). The information was thereafter circulated and discussed amongst the original
assessment team and SAI Global’s Fishery Team Leader (Dr. Géraldine Criquet)—the determinations resulting
from this process are discussed in detail in 4.2.2 Timeline of events leading to expedited audit.
Expedited audits can be conducted as Review of Information audits, off-site audits or on-site audits, based on
a determination to what is necessary by the CAB. In this instance it was determined that an on-site audit was
not required but that some remote consultation with stakeholders would be useful such that an off-site audit
was the most appropriate option.
CABs are required to announce an expedited audit within 30 days of becoming aware of the changes causing
a ‘material difference’. In this case, SAI Global ultimately became aware of this information on December 19,
2019, when the Secretary of Commerce concurred with the ASMFC’s non-compliance finding. On December
20, 2019, SAI Global posted a stakeholder notification informing stakeholders of the intention to conduct an
expedited audit but the audit was not announced until January 21, 2020 (i.e. 32 days from becoming aware of
the relevant information). The slight delay was due to the Christmas break’s slightly slowing the completion
of the procedures required to officially announce the audit. The potential that this might be the case was
however flagged in the December stakeholder notification along with an explanation that the risk posed by
this slight delay was low as the fishery was in fact closed.
CABs are effectively required to follow the procedures for surveillance assessments when announcing and
drafting audit reports. Therefore, the announcement of the expedited audit (via the MSC Surveillance
Announcement Template) was followed by a direct notification to relevant stakeholders and a 30-day
stakeholder comment period.
As part of this expedited audit the assessment team were required inter alia to:
a. Actively seek the views of the client.
b. Hold interviews and actively seek the views of stakeholders and surveillance audit participants to ensure
that the team is aware of any concerns of stakeholders.
c. Review changes relevant to the scope of the expedited audit (e.g. changes to management systems,
regulations, personnel, scientific information, traceability and/or harmonisation of overlapping fisheries).
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d. Where the information for PI scores has changed, report and record what information has changed,
rescore the PI as per the normal scoring process and, where a score falls below 80, define a new condition
and require the client to develop a Client Action Plan to address that condition.
e. Prepare an expedited audit report following the relevant MSC Surveillance Report template—this report
therefore represents a version of the MSC Surveillance Reporting Template’ ordinarily used for on-site
and off-site surveillance audits which has been modified to fit the unique requirements of an expedited
audit.
Following the completion of the ‘site visit’ and scoring portions of this audit, SAI Global sent this report to the
client along with any identified conditions so that they could prepare Client Action Plans for any new
conditions.
As per MSC FCP v2.1 §7.29.8, the CAB must upload the expedited audit report to the MSC database for
publication on the MSC website, within 60 days of announcing the expedited audit (i.e. by March 21, 2020).

6.1.2

Site visits

According to the MSC template reports must include an itinerary of site visit activities with dates and a
description of site visit activities, including any locations that were inspected. There were no site visits
conducted as part of this assessment such that this section is not particularly relevant. A number of off-site
calls with interested stakeholders (including the client) did however take place.
The template also stipulates that the names of individuals contacted be included—however, as this would
conflict with GDPR requirements this has not been done here. All stakeholders identified as being relevant to
this fishery were contacted and multiple stakeholder notifications were posted on the MSC webpage for this
fishery.

6.1.3

Stakeholder participation

During, and indeed prior to triggering this expedited audit, fishery stakeholders were made aware of the
developing situation thorough various stakeholder notifications on the MSC webpage and via direct emails.
Once the expedited audit was formally triggered, stakeholders were further informed of the audit process
itself and of opportunities for them to contribute via a formal announcement on the MSC webpage for this
fishery and again via direct emails to which the MSC stakeholder input template was attached. Instances where
stakeholders were kept informed of developments in this fishery are outlined in Table 11 below.
Table 11. Stakeholder consultation process.
Date
Purpose
Media
11/01/2019 Stakeholder Announcement: CAB response to changes to the Notification on MSC website.
circumstances of the fishery.
Direct email.
12/20/2019 Stakeholder Announcement: CAB response to ASMFC non- Notification on MSC website.
compliance finding
Direct email.
01/21/2020 Announcement of expedited audit including:
Notification on MSC website.
▪ Confirmation of assessment team
Direct email.
▪ Opportunities for stakeholder input
03/21/2020 Publication of expedited audit report
Report published on MSC website.
Direct email.

In order to become aware of the concerns of interested stakeholders, the assessment team conducted a
number of remote interviews following consultation requirements as laid out in the MSC FCP v2.1 and as
described in Table 12 below. In other areas the positions of the various parties were deemed sufficiently clear
from the publicly available record such that conference calls were likely to be of only very limited use and as
such not necessary for the proper conduct of this audit.
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Table 12. Summary of remote consultation meetings during this expedited audit. Please note that the below is intended
to represent a summary of discussions ONLY and does not necessarily reflect the views/findings of the assessment team.
Date
Organization and attendees
Topics discussed
03/05/2020 Omega Protein Corporation:
▪ Omega's harvesting of menhaden above the Amendment 3 Cap and
– Ben Landry
impacts on the menhaden FMP's goals and objectives and on wider
– Peter Himchak
menhaden population.
▪ Specifics of looming moratorium and prohibition on landing
SAI Global assessment team:
menhaden. Effective date June 17, 2020.
– Sam Dignan
▪ Final tally of catch landed against the Bay Cap in 2019 = approx.
– Bob Allain
65,800 mt in total. Likelihood that Omega will be required to pay back
the overage over 1/2 years.
▪ Reasons for Omega’s overshooting the 51,00 mt Bay Cap.
▪ Virginia season for menhaden. Bay waters close 3 rd Friday in
November and re-open on 1 st Monday in May.
▪ Percentage of the coastwide TAC harvested within the Bay in 2019.
45% inside:50 – 55% outside. Ordinarily split is more akin to 65%
outside:35% inside. As reduction fleet is excluded from Maryland
State waters, 100% of catches against the Bay cap comes from
Virginia waters—therefore, 100% of 2019 overage was taken in
Virginia waters.
▪ Increased (weekly) reporting when catches approached and
exceeded 51,000 mt.
▪ Omega’s understanding of why the Virginia legislature refused to
adopt the Amendment 3 Bay Cap.
▪ Omega’s generally compliance with fisheries regulations and
previous instances of non-compliance (if any).
▪ Omega’s feeling on consultation during recent non-compliance
process. Don’t agree with outcome but no issue with consultation.
Were afforded the opportunity to participate in relevant discussions.
▪ Omega’s belief that ACFACMA was ‘stretched’ to include multispecies element whereas the Law is specific to the single species.
Omega’s intention not to oppose any regulations to bring Virginia
back into compliance. Want the issue resolved well in advance of the
effective date of the moratorium.
▪ Thoughts on next steps and how Omega envisage they will be played
out. Role of various parties, likely associated timeframes etc.
03/06/2020 The Nature Conservancy:
▪ Reason for audit, scope of audit, SAI Global’s role, use of confidential
– Kate Wilke
data in assessments etc.
▪ New information in relation to the importance of the Bay Cap
Chesapeake Bay Foundation:
including the basis of the Cap.
– Chris Moore
▪ Progress of new Bill to transfer management authority for menhaden
in Virginia to the VMRC. Mechanisms for passing legislation in Virginia
SAI Global assessment team:
including the respective roles of Virginia’s House, Senate and
– Sam Dignan
Governor.
– Bob Allain
▪ Composition and structure of the VMRC, mechanisms for appointing
persons to the VMRC, term limits etc.
▪ Next steps.
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6.2

Stakeholder input

This section includes all written stakeholder input received during stakeholder input opportunities and also
provides a summary of verbal stakeholder input received via remote conference calls. Written stakeholder
input and explicit responses for the assessment team with respect to changes to scoring, rationales and
conditions are presented using the MSC’s stakeholder input template.

6.2.1
6.2.1.1.

Theodore Roosevelt Conservation Partnership (TRCP)
Stakeholder contact and assessment details

Category
Title
First name
Last name
Organisation
Email
Department
Job title
Description
Phone number
Postal address
Fishery name
Certification body (CAB)
Assessment Stage
Register

Contact details
Whit
Fosburgh
Theodore Roosevelt Conservation Partnership
wfosburgh@trcp.org
President and CEO

Omega Protein Corporation U.S. Atlantic menhaden purse seine
SAI Global
Providing input at annual surveillance audits
I wish to register as a stakeholder - please keep me informed about each stage of the
assessment process
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6.2.1.2.
Performance Indicator (PI) input (blank rows removed for clarity)
Note. Due to the small text size being difficult to read, the stakeholder input template has been modified so that the ‘Input summary’, ‘Input detail’ and ‘Evidence or
references’, occur in consecutive rows rather than side-by-side. The actual content of the template is included verbatim.
Performance
Indicator (PI)
3.1.1 - Legal
and/or
customary
framework

Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Suggested
references)
score change
Input summary
<60
Omega Protein’s (“Omega”) ability and willingness to ignore federal
management measures demonstrates that the legal framework that governs the
Atlantic menhaden is flawed, and does not meet MSC standards, thus warranting
a lower score.
Input detail
Scoring Issue A for PI 3.1.1 assesses the compatibility of law or standards with
effective management. In the Atlantic menhaden public certification report, the
CAB assigned Scoring Issue A the score of 100. The Theodore Roo sevelt
Conservation Partnership (“TRCP”) and others objected to the basis of this
scoring, citing the non-binding nature of the legal framework. The current legal
framework remains highly uncertain and does not demonstrate that effective
management measures are in place. Omega’s total disregard for catch limits,the
ASMFC’s reaction to the company’s violation of the Bay Cap, coupled with
Secretary of Commerce’s non-compliance finding demonstrates that the score
of 100 was unwarranted and should be lowered to zero.

CAB response
code
Not accepted
(no score
change)

CAB response to stakeholder input

The rationale supporting SAI Global’s scoring of PI 3.1.1 (including Scoring Issue
a) at the time of the fishery assessment was the subject of an MSC-based
Objection filed in 2019 by the 3 stakeholder organizations (including the TRCP).
The TRCP’s arguments in respect of this scoring issue mirror those that it has
made here. The matter was considered by the Independent Adjudicator (IA) on
8 th July and a final ruling was issued on 28 th August in which the TRCP’s
arguments were not upheld. Specifically, the IA’s report concluded:
• Item 38: All the P3 claims, no matter the particular PI whose score is
challenged, basically come down to a single argument: because the State of
Virginia is assertedly not in compliance with the 51,000 mt Chesapeake Bay
cap adopted by the Commission, the CAB could not find that the management
regime for menhaden passes muster under the MSC standards;
• Item 43: Omega’s lobbying activities are of questionable relevance; and
• Item 45: Objections to the scoring of the P3 indicators are not upheld.
With specific respect to the assertion that “Omega’s total disregard for catch
limits (…) demonstrates that the score of 100 was unwarranted and should be
lowered to zero”, this is the first time to assessment teams’ knowledge that
Omega has exceeded a catch limit contained in the menhaden FMP. In addition,
despite exceeding the 51,000 mt Bay Cap in 2019, Omega did adhere to the
overall TAC in place for the reduction fishery.
The MSC Fisheries Standard (v2.01, 31 st August 2018) includes interpretive
guidance in respect of this scoring issue under SA4.3.4.3. as follows:
The team shall interpret across SGs 60, 80 and 100 that ‘’effective national
legal system’’ means that the client can provide objective evidence that most
of the essential features and elements needed to deliver sustainable fisheries
are present in:
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Indicator (PI) references)

Suggested
CAB response to stakeholder input
score change
a. a coherent, logical set of practices or procedures, or
b. within a coherent, logical supporting ‘rule-making’ structure.
SAI Global maintains that the current legal framework for the fishery remains on
balance effective and predictable; the assigned score of 100 for SIa is justified.

In order to receive a score of 100, there must be “binding procedures governing
cooperation with other parties[.]” Even a score of 60 requi res an “effective
national legal system and a framework for cooperation with other parties[.]”
MSC FCP v2.0 at PDF p 169. The ASMFC approved Amendment 3 to the Interstate
Fishery Management Plan for Atlantic menhaden. Amendment 3 reduced the
Chesapeake Bay cap to 51,000 metric tons in recognition of “the importance of
the Chesapeake Bay as nursery grounds for many species by capping reduction
landings from the Bay to current harvest levels.” Virginia chose to ignore the
federal management measures, in effect demonstrating the in-effectiveness of
the national legal system and framework for cooperation. On October 31, 2019,
the ASMFC overwhelmingly voted the Commonwealth of Virginia out of
compliance with a mandatory measure of the Atlantic menhaden management
plan. It should be noted that the ASMFC chose not to make such a finding
previously, again highlighting the absence of binding procedures governing
cooperation. On December 19, 2019, the Secretary of Commerce agreed with
the ASMFC’s non-compliance finding and declared a moratorium on the Atlantic
menhaden fisheries in Virginia waters. While this finding will likely prove helpful
in motivating Virginia to take actions needed to implement federal catch limits,
it again demonstrates the high degree of uncertainty governing this fishery.

It is widely recognized and accepted, including by SAI Global, that the ASMFC’s
governance system includes ‘’binding procedures governing cooperation with
other parties.’’ This provision is mandated by the Atlantic Coastal Fisheries
Cooperative Management Act (1993). In other words, the parties have a legal
obligation to implement and enforce recommendations duly made (e.g., the
ISFMP) by the Commission. The Commonwealth of Virginia has, in the past, fully
complied with previous measures of the Plan and associated Amendments by
passing legislation governing the fishery in its waters. However, in 2019, Virginia
took a different path and opted not to implement and enforce the Commission’s
Bay cap of 51,000 mt.

Because Virginia refused to adopt the ASMFC’s menhaden catch cap, a legal gap
existed that allowed Omega to conclude that it had license to ignore the ASMFC’s
catch cap. Specifically, there appeared to be two catch caps in place, creating a
question of which cap was legally binding. Virginia’s catch cap was 87,216 metric
tons, whereas ASMFC imposed a more stringent catch cap of 51,000 metric tons.
This created legal uncertainty on the core sustainability control measure that the
CAB assessed in certifying Omega’s Atlantic menhaden fishery.

SAI Global agrees that a legal void was created during the 2019 fishery as a result
of Virginia’s decision not to codify and enforce the 51,000 mt Bay cap. Arguably,
it is left to other parties to ascertain whether Omega’s decision to continue to
harvest Bay menhaden above the cap constituted a contravention of State law.

That said, the MSC Standard does not actually require that the legal system
contain binding procedures. The Commission long ago foresaw the eventuality
that a member-state would elect to not meet its legal obligation by first offering
an internal appeal process (e.g. dis pute resolution mechanism) under Section 7
of the ISFMP Charter. Should the decision on appeal continue to be resisted by a
member-state, the Commission can refer the matter to the U.S. Secretary of
Commerce who oversees a well-defined and law-based intervention process that
can compel state compliance. This particular process serves to ensure that the
cooperation framework remains effective and legally binding on all parties.

It must also be said that SAI Global never assessed Bay Cap as the core
sustainability control measure. Had the evidence available to the assessment
team during the initial assessment of this fishery supported the assertion that
the Bay Cap is the core sustainability control measure, it would have been
specifically assessed under Principle 1—this was not the case.
At this juncture, the Commission, its constituent bodies, and NOAA Fisheries
have not quantitatively assessed what impacts, if any, the over harvest of Bay
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CAB response
code

Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Indicator (PI) references)

Suggested
CAB response
CAB response to stakeholder input
score change
code
menhaden in 2019 likely had on the conservation and sustainability of the area’s
fish populations. The Commission has opined that ‘’Exceeding the Bay cap has
implications for the stock assessment and its quota projections (refer to Section
6.2.2.4.3 – Supplementary document, p.4).

Omega exploited this gap in the legal framework when it intentionally exceeded
the ASMFC’s menhaden catch cap. Despite many assurances to the CAB and
stakeholders that the company intended to adhere to the federal catch limit,
Omega took the position that the ASMFC catch cap was not binding in Virginia’s
waters because Virginia had not adopted the ASMFC’s catch cap. As a result,
Omega chose to follow the catch cap that failed to adhere to the federal limit
arguing that it “remained in compliance with [Virginia’s] existing cap[.]” A legal
framework that allows fishers to choose the management measure that most
aligns with its business model cannot be scored at anything above a 60.

Omega’s position is part of the public record. Like other CABs, SAI Global does
not undertake legal analyses of a party’s legal arguments in conducting MSC
assessments. That said, SAI Global maintains that the legal and cooperation
frameworks for the fishery remain effective and predictable; there is no
‘’material difference’’ implication; and the assigned score of 100 for SI a is
maintained.

Recently, the Virginia legislature passed Senate Bill 791. The bill amends, reenacts, and repeals various provisions relating to the management of the
menhaden fishery. Specifically, the bill vests the Virginia Marine Resources
Commission (“VMRC”) with “the exclusive authority to manage Atlantic
menhaden and shall adopt regulations necessary for its management, including
those necessary to comply with the Atlantic States Marine Fishery Management
Plan for the Atlantic menhaden[.]” The bill also requires the Commissioner of
the VMRC to establish a “Menhaden Management Advisory Committee to
provide guidance to the Marine Resources Commission on the sustainable
management of the menhaden resource and harvest of the bait and reduction
fisheries in the waters of the Commonwealth[.]” At present, this bill has not been
signed by the Governor

SAI Global has kept abreast of developments following the decision by the U.S.
Secretary of Commerce to find Virginia out-of-compliance, and to impose a statewide fishery moratorium effective 17 th June 2020. In light of the latest
developments, it is clear that Virginia has acted expeditiously to comply with the
Secretary’s requirements on the actions to be taken to return to compliance.As
of 10 th March 2020, Virginia’s Governor had signed Senate Bill 791 which, inter
alia, transfers the management authority for menhaden to the Virginia
Resources Management Commission from the General Assembly. Additional
actions by Virginia are anticipated over the coming weeks.

However, even after the bill becomes law, the current legal framework will
remain unchanged until the VMRC adopts regulations that comply with the
ASMFC Interstate Fishery Management Plan for Atlantic menhaden. This is likely
a lengthy process, meaning implementation can be delayed for an unknown
period of time. Therefore, the legal framework still lacks binding regulations and
the score for Scoring Issue A for PI 3.1.1 should not be higher than 60.

Virginia has not challenged the non-compliance decision and the associated
corrective actions.SAI Global understands that Virginia has committed to moving
quickly to adopt the necessary regulations such that it is back in compliance well
in advance in advance of the June 17, 2020 moratorium. Other supportive
measures are also planned, including an adjustment to Omega Protein’s Bay
allocation for the 2020 fishing season. Ultimately, if VMRC’s adoption of
regulations sufficient to bring Virginia back into compliance is delayed for an
unknown period of time as is suggested here, the moratorium will come into
effect and the fishery will be shut down entirely—this is a powerful motivator to
ensure actions occur expeditiously.
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It must also be said that the legal framework demonstrably did not allow fishers
to choose the management measure that most aligned with their business model
as it has demonstrated an ability to either force Virginia back into compliance or,
if they fail to do so, shut down the fishery entirely.
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Suggested
CAB response to stakeholder input
Indicator (PI) references)
score change
Evidence or references
Action against Virginia pending for violation of menhaden catch limit in the
Chesapeake Bay, Bay Journal, Timothy B. Wheeler (November 4, 2019)
https://www.southernmarylandchronicle.com/2019/11/04/action-againstvirginia-pending-for-violating-menhaden-catch-limit-in-the-chesapeake-bay.

CAB response
code

Atlantic Menhaden, Atlantic States Marine Fisheries Commission (Last visited
2/24/2020) http://www.asmfc.org/species/atlantic-menhaden
Omega Protein Statement on the Chesapeake Bay Cap, Access Wire (September
12, 2019) https://www.accesswire.com/559458/Omega -Protein-Statement-onthe-Chesapeake-Bay-Cap.
3.2.3 Input summary
Compliance Omega’s deliberate exceedance of the ASMFC’s menhaden catch cap is evidence
and
that Omega’s fleet does not generally comply with the menhaden management
enforcement system, and therefore warrants a score of zero for PI 3.2.3 Scoring Issue C.
Input detail
Omega’s calculated decision to ignore the ASMFC’s menhaden management
catch cap is evidence that Omega’s fishers do not comply with the menhaden
management system and have little interest in the sustainable management of
the fishery.

Scoring Issue C for PI 3.2.3 assesses the fishery’s compliance with the
management system for the assessed fishery. Id. at 180. To receive a score of
SG80, “some evidence exists to demonstrate fishers comply with the
management system under assessment[.]” Id. A score of SG60 means that
“fishers are generally thought to comply with the management system u nder
assessment.” SAI Global assigned PI 3.2.3(c) a score of SG80. Given Omega’s
recent actions, a score of SG 80 is no longer appropriate and the score should be
lowered to zero.
In September 2019, only two-weeks after receiving MSC certification, Omega
signalled its intent to exceed the ASMFC cap. Then, in October 2019, Omega
deliberately exceeded the catch cap for the Atlantic menhaden. In an attempt to
support its blatant disregard for the ASMFC’s cap of 51,000mt, Omega alleged
that the ASMFC’s limit was “arbitrary” and “unscientific.” Omega inappropriately
relied on its recent MSC certification to argue against the ASMFC cap, mistakenly
arguing that the MSC certification is proof that the fishery is sustainable and
Form 13e Issue 2 April 2019

<60
A score of zero is not possible. Additionally, the evidence suggests that Omega’s
fleet does generally comply as is evidenced by the fact of enforcement actions
against the fleet.
It was the Commonwealth of Virginia’s failure to implement the Amendment 3
Bay Cap that was the subject of the recent non-compliance action and ultimately
finding. In addition, Omega’s exceeding the Bay Cap is the first instance of their
failing to comply with an ASMFC-specified management measure such that it
cannot be concluded that Omega has little interest in the sustainable
management of the menhaden fishery.
All three SG scoring levels require that ‘’... fishers comply with the management
system under assessment, including, when required, providing information of
importance to the effective management of the fishery.’’ The scoring of SIc is
aided by guidance at Annex SA4.9.1. of the MSC Fisheries Standard v2.01 (31 st
August 2018) which states:
“In scoring issue (c), the team should consider whether ‘’fishers cooperate,
where necessary, with management authorities in the collection of catch,
discard and other information that is of importance to the effective
management of the resources and the fishery’’ as one of the elements that
should influence scoring.”
SAI Global was informed by Omega that all vessels submitted DCRs (fishing log)
catch and bycatch statistics to state authorities throughout the 2019 fishing
season.
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Not accepted
(no score
change)

Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Suggested
CAB response to stakeholder input
Indicator (PI) references)
score change
therefore its exceedance of the cap is reasonable. Omega’s fishers subsequently
exceeded the ASMFC’s cap by 16,000 metric tons, or about 33 million pounds.

CAB response
code

In response to Omega’s violative action both the Menhaden Management Board
and the ASMFC voted overwhelmingly to find Virginia out of compliance for its
failure to adopt the ASMFC’s catch cap. Even the commissioner of Virginia
Marine Resources Commission voted to find Virginia non-compliant. The ASMFC
notified the Secretary of Commerce of its finding. Additionally, nine coastal state
governors, including the governor of Virginia, sent a letter to the Secretary of
Commerce requesting a moratorium on menhaden fishing. Notably, Omega
submitted a comment to the Secretary of Commerce opposing a non-compliance
finding, despite knowing that under the regulatory framework Virginia’s refusal
to adopt the ASMFC catch cap meant Virginia was non-compliant.

The evidence of compliance is necessarily a matter of whether there is evidence
of proven non-compliance. While it is clear that the purse seine fleet continued
to operate in the Bay after the 51,000 mt cap was reached, SAI Global notes that
no citations or charges were laid against the fishing fleet by Virginia or other
jurisdictions between 2015 and 2019 when the fleet was operating in the Atlantic
menhaden fishery (i.e., non-compliance was not established against the fleet).

Ultimately, the Secretary of Commerce agreed with the ASMFC and determined
that “the Commonwealth of Virginia has failed to carry out its responsibilities
under the ASMFC’s Interstate Fishery Management Plan for Atlantic
Menhaden[.]” Moreover, the Secretary found that the best available science
suggests that “the measures that Virginia failed to implement a re necessary to
the conservation of Atlantic menhaden.” The Secretary of Commerce imposed
a moratorium on fishing for Atlantic menhaden in Virginia state waters and
possession and landing of Atlantic menhaden harvested in Virginia State waters.

No response required.

The ASMFC’s unanimous vote of noncompliance, the support of nine governors
for a finding of noncompliance, and the U.S. Department of Commerce’s finding
of noncompliance in response to Omega’s deliberate exceedance of the ASMFC
menhaden catch cap requires a reduction of score for PI 3.2.3(c). Specifically,
there is no longer any evidence that “fishers are generally thought to comply
with the management system.” In fact, Omega publicly announced that it
intended to ignore the ASMFC catch cap because it did not agree with it.
Compliance with a management system is not up to the individual fisher, it is
mandated both by law and the MSC. If the SG60 threshold is not met, then MSC
guidelines requires a “fail.” MSC FCP v2.1 at 28. Omega’s actions necessitate a
failing score for this Scoring Issue because its fishers do not comply with the
management system in place.

SAI Global disagrees with the TRCP’s opinion that the original score given to SIc
should be reduced. Virginia’s decision to not ena ct legislation was challengedby
the ASMFC and acted upon by the Secretary of Commerce who imposed a
corrective action. Virginia is moving quickly to comply with the required action.
Supplementary Comment
SAI Global’s decision to certify the Atlantic menhaden fishery was confirmed by
two independent peer reviewers as well as by the MSC’s Technical Oversight
process. Formal objections were filed by stakeholder organizations including the
TRCP and were argued before an Independent Adjudicator (IA) in July 2019. The
IA’s findings were conclusive and supportive of SAI Global’s certificationdecision.
These oversight processes were completed before a final determination was
made as to the fishery’s certification outcome.
Refer to SAI Global’s comments below in response to SI D (systematic noncompliance).

Evidence or references
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Suggested
CAB response to stakeholder input
Indicator (PI) references)
score change
John P. Williams, Menhaden industry leader says it will exceed bay catch limit
(September 17, 2019) https://chesapeakebaymagazine.com/menhadenindustry-leader-says-it-will-exceed-bay-catch-limit/

CAB response
code

Meg W. Viviano, VA. out of compliance with menhaden cap, Chesapeake Bay
Magazine, (October 29, 2019) https://chesapeakebaymagazine.com/va -out-ofcompliance-with-menhaden-cap/
Nine coastal state governors request menhaden moratorium, DSF News
(December 2019) https://www.delaware-surf-fishing.com/nine-coastal-stategovernors-request-menhaden-moratorium/
Omega Protein Statement on ASMFC Non-Compliance Referral, Omega Protein
(October 31, 2019) https://omegaprotein.com/omega -protein-statement-onasmfc-non-compliance-referral/
Atlantic Coastal Fisheries Cooperative Management Act Provis ions; Atlantic
Menhaden Fishery, 84 Fed. Reg. 248 (December 27, 2019) (to be codified at 50
C.F.R. pt. 697).
Pamela A. D’Angelo, For Omega Protein Corporation, the tide may be changing,
The Free Lance-Star (November 2, 2019):
https://www.fredericksburg.com/news/local/for-omega-protein-corporationthe-tide-may-be-changing/article_68b1d932-51b6-576c-81230927252066a2.html.
ASMFC Finds the Commonwealth of Virginia Out of Compliance with
Amendment 3 to the Interstate Fisher Management Plan for Atlantic Menhaden,
Atlantic States Marine Fisheries Commission (October 31, 2019)
http://www.asmfc.org/uploads/file/5dbb11d3pr34Menhaden_VACompliance.p
df.
Pamela D’Angelo, Omega Protein Exceeds Menhaden Cap for Chesapeake Bay,
Radio
IQ
Virginia’s
Public
Radio,
(September
17,
2019)
https://www.wvtf.org/post/omega-protein-exceeds-menhaden-capchesapeake-bay#stream/0
Omega Protein Statement on the Chesapeake Bay Cap, Omega Protein
(September 12, 2019) https://www.accesswire.com/559458/Omega -ProteinStatement-on-the-Chesapeake-Bay-Cap.
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Indicator (PI) references)
Chris Chase, Omega Protein signals intention to exceed Chesapeake Bay
menhaden
cap,
Seafood
Source
(September
13,
2019)
https://www.seafoodsource.com/news/supply-trade/omega-protein-signalsintention-to-exceed-chesapeake-bay-menhaden-cap
3.2.3 Input summary
Compliance There is abundant evidence of systematic non-compliance.
and
Input detail
enforcement In light of Omega’s actions, the score for Scoring Issue D for Performance
Indicator 3.2.3 should be lowered to zero, which is a material difference under
MSC FCP 7.20.6(c)(i).

Suggested
CAB response to stakeholder input
score change

CAB response
code

<60

Not accepted
(no score
change)
The MSC Standard does not recognize a score of 0.

Scoring Issue D for PI 3.2.3 requires “no evidence of systematic non-compliance”
in order for a fishery to receive a score of 80. There is no indication that a score
of 60 is available. Notably, a score of 80 requires no evidence, suggesting that
any evidence of systematic non-compliance necessitates a score of zero.

The scoring of SI (d) is informed by current MSC guidance as to what constitutes
‘’systematic non-compliance.’’ The word ‘’systematic’’ is not defined by the MSC
and could be interpreted in different ways e.g. ongoing, consistently, systemic
etc.

Omega’s overt disregard for the ASMFC’s menhaden catch cap is evidence of
systematic non-compliance by both the company and its fleet. Omega’s choice
to exceed the catch cap was intentional. Omega announced that it would e xceed
the catch cap prior to exceeding it. Omega’s fleet then continued to harvest
menhaden knowing that exceeding the ASMFC’s cap is contrary to the ASMFC’s
menhaden management plan.

The guidance appears at FCR v2.0 – Annex SA PI 3.2.3, SA 4.9 as follows:
‘’The intent behind the phrase no evidence of systematic non-compliance is that
there is simultaneously adequate evidence to assess the compliance of the
fishery and no evidence of infringements that occur regularly.’’

Additionally, the overwhelming response from the regulatory community arose
from the desire to stop Omega’s present and future systematic non-compliance.
For example, nine governors requested the Secretary of Commerce to impose a
moratorium in order to “bring Omega back in line with American fishery
management standards.” Ultimately, the Secretary of Commerce agreed, and
imposed a moratorium on the menhaden fishery in Virginia's waters. Omega's
flagrant disregard for the management system in place is sufficient evidence to
find systematic non-compliance. As a result, the fishery should score a zero for
PI 3.2.3(d).In order for a fishery to be eligible for certification, it must score at
least a 60 for each Performance Indicator. MSC FCR v2.0, at PDF p 35. Lowering
the score to zero is a “material difference” under MSC FCP 7.2 0.6(c)(i). A zero for
Scoring Issue D, coupled with a 60 or below for Scoring Issue C, results in an
average score of 55 for PI 3.2.3. Therefore, under MSC guidelines, the fishery fails
and its certification should be withdrawn.
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SAI Global had previously determined that there was adequate evidence during
the assessment process to assess the compliance aspects of the fishery over a
period of several fishing seasons (as implied by the aforementioned guidance).
That said, there continues to be no supportive evidence to indicate that proven
infringements occurred on a regular basis.
Consequently, there is no finding of a ‘’material difference’’ in regard to PI 3.2.3.,
and no justification for a re-scoring of its SIs.
Supplementary Comment
An evident lack of knowledge of the MSC scoring process is exhibited throughout
this submission which is somewhat surprising given the stakeholders ’ extensive
prior involvement in this fishery, including that:
1. There is no such thing as a score of zero in MSC—the lowest possible score
for a scoring issue is <60.
2. As no numeric score <60 is possible it is also not possible to have a
Performance Indicator or Principle-level score <60.
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Indicator (PI) references)

Suggested
CAB response
CAB response to stakeholder input
score change
code
3. Performance Indicator scores are not based the average scores fo r
applicable scoring issues within that PI but on the number of each SG met
as a qualitative proportion (i.e. ‘a few’, ‘some’, ‘most’ etc.) of the total
number of applicable SGs.
a. Perhaps there is confusion here with Principle -level scores which are
based on the weighted-average of the PI scores within each Principle.
In order to contribute more accurately in future, the stakeholders should
familiarise themselves with the MSC scoring process by referencing MSC FCP
v2.1 §7.17 Scoring the fishery.

Evidence or references
Virginia out of compliance. The Secretary of Commerce also found the
Commonwealth of Virginia out of compliance.
Menhaden industry leader says it will exceed bay catch limit, John P. Williams
(September 17, 2019) https://chesapeakebaymagazine.com/menhadenindustry-leader-says-it-will-exceed-bay-catch-limit/
VA. out of compliance with menhaden cap, Chesapeake Bay Magazine, Meg W.
Viviano (October 29, 2019) https://chesapeakebaymagazine.com/va -out-ofcompliance-with-menhaden-cap/
Nine coastal state governors request menhaden moratorium, DSF News
(December 2019) https://www.delaware-surf-fishing.com/nine-coastal-stategovernors-request-menhaden-moratorium/
Atlantic Coastal Fisheries Cooperative Management Act Provisions; Atlantic
Menhaden Fishery, 84 Fed. Reg. 248 (December 27, 2019) (to be codified at 50
C.F.R. pt. 697).
For Omega Protein Corporation, the tide may be changing, The Free Lance-Star,
Pamela
A.
D’Angelo
(November
2,
2019)
https://www.fredericksburg.com/news/local/for-omega-protein-corporationthe-tide-may-be-changing/article_68b1d932-51b6-576c-81230927252066a2.html
ASMFC Finds the Commonwealth of Virginia Out of Compliance with
Amendment 3 to the Interstate Fisher Management Plan for Atlantic Menhaden,
Atlantic States Marine Fisheries Commission (October 31, 2019)
http://www.asmfc.org/uploads/file/5dbb11d3pr34Menhaden_VACompliance.p
df
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Performance Stakeholder input (including ‘Input summary’, ‘Input detail’ and ‘Evidence or
Indicator (PI) references)

Suggested
CAB response to stakeholder input
score change

CAB response
code

Omega Protein Exceeds Menhaden Cap for Chesapeake Bay, Radio IQ Virginia’s
Public
Radio,
Pamela
D’Angelo
(September
17,
2019)
https://www.wvtf.org/post/omega-protein-exceeds-menhaden-capchesapeake-bay#stream/0
Omega Protein Statement on the Chesapeake Ba Cap, Omega Protein
(September 12, 2019) https://www.accesswire.com/559458/Omega -ProteinStatement-on-the-Chesapeake-Bay-Cap.
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6.2.1.3.

General comments

General comments

CAB response to stakeholder input

Fisheries must meet MSC Principles in order to be certified. It is the MSC’s intent that MSC certified It is in fact scoring issues and scoring guideposts that must first be met with the Principlefisheries provide a trusted, sustainable brand for consumers to purc hase. Affixing the MSC label to level score being derived from the PI scores. Assessment teams do not therefore assess a
any of Omega Protein’s Atlantic menhaden products is contrary to MSC Principles 1 and 3.
fishery’s performance against the MSC Principles directly.
Principle 1. MSC Principle 1 requires that a fishery be conducted in a way that does not lead to overfishing or depletion of the exploited populations. Specifically, “the fishery must be conducted in a
manner that demonstrably leads to their recovery.” While individual pieces of this Principle address
stock status and harvest strategy, the core of the Principle focuse s on creating and maintaining a
sustainable fishery. Omega’s deliberate choice to exceed the Atlantic menhaden catch cap is
contrary to MSC Principle 1. When a fisher ignores a fishery’s management scheme and continues
to harvest fish, exceeding the catch limit, the health of the stock is in jeopardy and harvest strategies
no longer serve their intended purpose.

As above fisheries are not assessed at the Principle level and this specific issue has in fact
previously be explained to this stakeholder group. In addition, no evidence has yet been
presented to the assessment team that Omega’s exceeding the Bay Cap put the health of
the menhaden stock in jeopardy.

Principle 3. Principle 3 requires MSC certified fisheries to comply with relevant laws. As previo usly
discussed, Omega Protein does not comply with the relevant management scheme and legal
framework governing the Atlantic menhaden. During the certification process, TRCP noted that
Omega’s history of opposition to the current catch cap made it unlikel y that Omega would
implement necessary management strategies. In fact, Omega routinely claimed that it complied
with the menhaden catch cap, going so far as to say that TRCP’s doubts are “speculative and
unfounded” because Omega “has fished in compliance with [the] cap as long as it has been
operative.” Recent events indicate that TRCP and other stakeholders’ concerns were valid. Omega’s
actions demonstrate that the only management measures it will comply with are those it deems
acceptable. Omega’s actions do not respect local laws and standards, and are therefore in direct
conflict with the general goal of Principle 3. Failure to meet and maintain the goals articulated in
Principle 3 is a “material difference” such that it results in a PI falling below 60.

Historically, Omega has complied with the relevant provisions of the management scheme
and legal framework in place for the Atlantic menhaden fishery. Contrary to the TRCP’s
assertion, there is no evidence to indicate that Omega did not comply with the established
Bay cap levels pre-2019. The ASMFC is on record as reporting that the Bay cap was underfished between 2015 and 2018.

Omega’s actions do not support or further the goals articulated in MSC Principles 1 and 3.
Specifically, Omega’s disregard for current menhaden management schemes jeop ardizes the health
of the Atlantic menhaden fishery, and demonstrates an unwillingness to respect local and federal
management plans. Failure to adhere to MSC Principles is unacceptable and warrants the
withdrawal of Omega’s MSC certification.
Evidence or references
What is the MSC?, Marine Stewardship Council https://www.msc.org/en-us/about-the-msc/whatis-the-msc

The TRCP alleges that ‘’Omega’s disregard for current menhaden management schemes
jeopardizes the health of the Atlantic menhaden fishery...’’ It continues to offer no sciencebased proof to support the allegation. In fact, the ASMFC has consistently concluded that
the Atlantic menhaden stock is not overfished nor is overfishing occurring.
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In addition, if actions play out as expected in the coming months and Virginia ultimately
comes back into compliance, the fact that the management and legal framework would
appear to effectively be able to force Virginia (and by extension the fishery) back into
compliance is clear evidence of the effectiveness of that framework.
There is no evidence to support the claim that Omega’s actions constitute a ‘’material
difference’’ such that a P3 PI should fail.
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CAB Response
Code
Not accepted
(no score
change)

6.2.2
6.2.2.1.

The Nature Conservancy and the Chesapeake Bay Foundation
Stakeholder contact and assessment details

Category
Title
First name*
Last name*
Organisation*
Email*
Department
Job title
Description
Phone number
Postal address
Fishery name*
Certification body (CAB)*
Assessment Stage*
Register*

Form 13e Issue 2 April 2019

Contact details
Chris - Kate
Moore - Wilke
Chesapeake Bay Foundation - The Nature Conservancy
cmoore@cbf.org - kate.wilke@tnc.org
Sr. Regional Ecosystem Scientist/Fisheries Scientist
757/644-4109 (CBF) 434/942-7652 (TNC)
Atlantic Menhaden Purse Seine Fishery
SAI Global
Providing input at annual surveillance audits
I wish to register as a stakeholder - please keep me informed about each stage
of the assessment process
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6.2.2.2.
Performance Indicator (PI) input (blank rows removed for clarity)
Note. Due to the small text size being difficult to read, the stakeholder input template has been modified so that the ‘Input summa ry’, ‘Input detail’ and ‘Evidence or
references’, occur in consecutive rows rather than side-by-side. The actual content of the template is included verbatim.
Performance
Indicator (PI)
Principle 3 Effective
management

Suggested
CAB response to stakeholder input
score change

Input summary
Input summary
Omega Protein made the decision to violate the harvest cap in Chesapeake Bay
and, subsequently, the ASMFC and U.S. Secretary of Commerce found Virginia
(the state in which Omega operates) out of compliance with the management
plan.
Input detail
The Omega Protein Atlantic Menhaden Reduction Fishery does not meet the MSC
standard for Principle 3 – Effective Management because, (1) the commonwealth
of Virginia, the largest quota holder in the fishery and the state in which the Client
operates, is not in compliance with the management plan and (2) the Client had
made the decision to fish beyond the Chesapeake Bay harvest cap. The
exceedance was nearly 30% (not a trivial overage that may have been a mistake).
Omega Protein’s actions during the 2019 fishing season indicate a strong
unwillingness to comply with MSC Principle 3 : Effective Management.

CAB response
code
Not accepted
(no score
The public record shows that the out-of-compliance finding by the ASMFC and
the U.S. Department of Commerce was specific to the decision taken by Virginia
change)
not to implement and enforce the provisions of Amendment 3 of the ISFMP.
Omega’s decision to harvest above the Bay cap was not adjudicated by either
agency.
Omega has acknowledged that the purse seine fleet harvested menha den in
excess of the ASMFC’s 51,000 mt cap in Chesapeake Bay in 2019. It maintains
that the overage does not constitute an infringement of Virginia’s laws.
The ASFMC has determined and the U.S. Secretary of Commerce has ruled that
Virginia failed to meet its obligations to adopt (and enforce) legislation to give
legal effect to the 51,000 mt Bay cap.
Virginia’s failure to pass enabling legislation does not render the national legal
and management system for the fishery in its waters ineffective any more than
a claim that binding procedures governing cooperation with other parties was
violated by Virginia. In the case of the former, there is clear evidence that the
system has been successful in achieving the long and short -term goals and
objectives of the fishery; thus, the system has been durable and effective. With
few exceptions over an extended period of time, Virginia has shown a strong
tendency to cooperate in delivering the ASMFC mandate, including the
requirements of the Inter-State Fisheries Management Program.
MSC guidance (cited previously) neither requires evidence that the legal system
is ‘’effective’’ nor that the procedures governing cooperation with other parties
be ‘’binding.’’
Virginia’s decision not to facilitate the passage of a law to create the 51,000 mt
Bay cap in 2019 was dealt with effectively by the ASMF and the U.S. Department
of Commerce in accordance with their procedures; thus, ensuring that the
effectiveness of the management system prevailed.

Evidence or references
See attached letters from ASMFC (November 2019), Office of the Governor of
Virginia (Nov 2019), and U.S. Department of Commerce (Dec 2019).
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Note these documents are included below as supplementary documents.

© SAI Global Limited Copyright 2009 – ABN 67 050 611 642

Page 45 of 122

Omega Protein. "Omega Protein Statement on the Chesapeake Bay Cap."
September 12, 2019. https://www.accesswire.com/559458/Omega -ProteinStatement-on-the-Chesapeake-Bay-Cap
3.2.3 Input summary
Compliance Omega Protein made the decision to violate the harvest cap in Chesapeake Bay
and
and, subsequently, the ASMFC and U.S. Secretary of Commerce found Virginia
enforcement (the state in which Omega operates) out of compliance with the management
plan.
Input detail
Omega Protein’s actions during the 2019 fishing season indicate a strong
unwillingness to comply with a management framework that seeks to ensure the
responsible and sustainable ha rvest of Atlantic Menhaden across the Atlantic
Coast. In its press release announcing the excess harvest, Omega Protein refers
to ASMFC robust management framework simply as “recommendations” while
later calling management actions “unscientific and arbitrary”. These comments
can in no way be construed to be from a fishery that, “respects local, national and
international laws and standards”.
Evidence or references
Omega Protein. "Omega Protein Statement on the Chesapeake Bay Cap."
September 12, 2019.

6.2.2.3.

The question remains as to whether there was in fact a violation of the Bay cap
considering that Virginia has neither cited nor charged the fishing vessels with
unauthorized fishing. It is not SAI Global’s purview to ascertain whether a legallyconstituted law was still in effect.

Not accepted
(no score
change)

Omega’s position, like those of other parties who participated in the
compliance/non-compliance review, is a matter of the public record.

General comments

General comments

CAB Response
Code
The record is clear that Virginia failed to meet its legal obligations to implement and enforce Not accepted
the provisions of Amendment 3, including a Bay cap of 51,000 mt.
(no score
change)
Section 4.2.2 of this report sequences the time line of the key events leading to SAI Global’s
decision to trigger an expedited audit. Of note:
•
SAI Global certified the Atlantic menhaden fishery on 3 rd September 2019 following a
rigorous two-year assessment process which included at least two independent
oversight reviews and challenges under the MSC’s Objections process by both the CBF
and TNC;
•
Omega’s decision to harvest menhaden above the 2019 cap in Chesapeake Bay
occurred a short time after. The fishery continued to late October. SAI Global has closely
followed developments through various press releases and media reports;
•
The decision to trigger an expedited audit necessitated that there be clear information
of a ‘’material difference’’ to the fishery, including to Principle 3 – Effective
Management; and
CAB response to stakeholder input

Since certification, Omega Protein Corporation’s Atlantic Purse Seine Fishery, has harvested Atlantic
menhaden in excess of the amount allowed by the interstate fishery management plan for Atlantic
Menhaden. After this purposeful action, the Atlantic States Marine Fisheries Co mmission (ASMFC)
found the Commonwealth of Virginia out of compliance with the fishery management plan for
Atlantic menhaden due solely to Omega Protein’s actions. The CAB and MSC should take a hard look
at the timing of this sequence of events. Despite repeated warnings about the lack of conformance
between the Virginia Atlantic menhaden regulations and those adopted by the ASMFC, MSC granted
certification to the fishery on September 3, 2019. In its certification announcement, Brian Perkins,
Americas Director for the MSC was quoted as follows, “The certification signifies a dedication not
only to sustainable menhaden fishing and to safeguarding marine ecosystems, but supporting the
hardworking fishermen, processors, and everyone else who depend on the fi shery for their
livelihoods.”
Just over one week later, on September 12, 2019, Omega Protein indicated it would be violating the
Chesapeake Bay harvest cap that was fundamental to ours and other’s objections to certifying this
Form 13e Issue 2 April 2019
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fishery. Excess harvest triggered a noncompliance finding and ultimately a moratorium on all •
The decision by NOAA Fisheries (on behalf of the U.S. Department of Commerce) on
menhaden fisheries in the Commonwealth of Virginia (should the state not come into compliance
17 th December 2019 to find Virginia out-of-compliance was the determining factor that
by the deadline) which would negatively impact all other hardworking menhaden fishermen and
warranted the launch of the expedited audit on 20 th January 2020.
processors in Virginia who depend on the fishery.
Omega’s decision to harvest above the ASMFC’s 51,000 mt cap is not what triggered the
non-compliance review. Rather, it was Virginia’s decision to not implement and enforce the
provisions of Amendment 3.
There is no evidence at this time that Omega’s fishery in Chesapea ke Bay had a negative
impact on other fishermen and processors.
Evidence or references
See attached letters from ASMFC (November 2019), Office of the Governor of Virginia (Nov 2019),
and U.S. Department of Commerce (Dec 2019).
Omega Protein. "Omega Protein Statement on the Chesapeake Bay Cap." September 12, 2019.
https://www.accesswire.com/559458/Omega -Protein-Statement-on-the-Chesapeake-Bay-Cap
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6.2.2.4.
6.2.2.4.1.

Supplementary documents
Supplementary document 1
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6.2.2.4.2.

Supplementary document 2
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6.2.2.4.3.

Supplementary document 3
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6.2.3
6.2.3.1.

Omega Protein Corporation
Supplementary Document 1
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6.2.3.2.

Supplementary Document 2
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6.2.3.3.

Supplementary Document 3
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6.3

Revised surveillance program

The Public Certification Report for this fishery proposes a surveillance level of 4 with on-site surveillance audits
in each year. The assessment team for this expedited audit has not seen fit to amend this determination at
this time.

6.4

Harmonised fishery assessments

The scope of the Atlantic menhaden fishery does not overlap with any other MSC-certified or applicant
fisheries such that harmonization activities are not required
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6.5

Summary of Audit Team’s CVs

The team for this assessment, which was comprised of members with specific experience and expertise in the
areas included in the scope of this expedited audit, consisted of:
▪ Sam Dignan (Lead Assessor).
▪ Bob Allain (Assessor with primary responsibility for Principle 3).
A brief bio for each team member is presented below.
Assessment Team Leader: Sam Dignan, Lead Assessor
Sam Dignan is a fisheries scientist who has previously worked with the Department of Environment, Food and
Agriculture (DEFA), Isle of Man and Bangor University Fisheries and Conservation Science Group (Wales). He
has a BSc in Biological and Chemical Sciences with Zoology from University College Cork and an MSc in Marine
Environmental Protection from Bangor University. He has experience conducting stock assessments, from the
survey design and implementation phases through to final analysis and report presentation; from 2013 to
2015 he was a member of the ICES working group on scallop stock assessment. He has been involved in
providing scientific data to ensure fishery compliance with the Marine Stewardship Council’s (MSC)
certification framework and has participated in MSC surveillance audits from a client’s perspective. Sam has
extensive experience of interacting directly with fishers and their representative organizations as well as
members of scientific and government institutions. He was previously an advisor to the Isle of Man Queen
Scallop Management Board that manages the MSC certified Isle of Man queen scallop fishery. He has also
worked on the spatial analysis of fishing activity, using Vessel Monitoring System (VMS) and logbook data, to
spatially quantify fishing activity and fisheries-ecosystem interactions. Sam is an ISO approved lead auditor
and is SAI Global’s Scheme Manager for Fisheries, Aquaculture and Seaweed.
Sam was the Lead Assessor for the initial assessment of this fishery and so was already very familiar with the
specifics of this fishery.
Assessment Team Member: Bob Allain, Assessor and primary responsibility for P3 issues.
R. J. (Bob) Allain is the president and principal consultant of OceanIQ Management Services Inc. He is a former
senior executive with over 30 years’ experience with Canada’s Federal Department of Fisheries and Oceans in
fisheries management, strategic policy development and analysis, program design and delivery, human and
financial resources management, media and inter-governmental relations, facilitation and conflict resolution,
and mentoring. He has consulted internationally for the Canadian International Development Agency, the
(former) International Centre for Ocean Development, the World Bank, and the Food and Agricultural
Organization of the United Nations. Bob has participated in several Atlantic Canadian pelagic, demersal, and
crustacean fishery assessments under the MSC Standard since 2010 as a P3 expert, auditor, client
representative and peer reviewer.
Again, Bob was part of the assessment team for the initial assessment of this fishery and so was already very
familiar with the specifics of this fishery.

Form 13e Issue 2 April 2019

© SAI Global Limited Copyright 2009 – ABN 67 050 611 642

Page 121 of 122

7

Template information and copyright

This document was drafted using the ‘MSC Surveillance Reporting Template v2.01’. Note amendments have
been made to formatting in order to comply with SAI Global’s corporate identity; however, content and
structure follow that of the original template.
The Marine Stewardship Council’s ‘MSC Surveillance Reporting Template v2.01’ and its content is copyright of
“Marine Stewardship Council” - © “Marine Stewardship Council” 2019. All rights reserved.
Template version control
Version

Date of publication

Description of amendment

1.0

08 October 2014

Date of issue

2.0

17 December 2018

Release alongside Fisheries Certification Process v2.1

2.01

28 March 2019

Minor document change for usability

A controlled document list of MSC program documents is available on the MSC website (msc.org)
Senior Policy Manager
Marine Stewardship Council
Marine House
1 Snow Hill
London EC1A 2DH
United Kingdom
Phone: + 44 (0) 20 7246 8900
Fax: + 44 (0) 20 7246 8901
Email: standards@msc.org
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